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1.
The Cyprus Legal System

The legal system in Cyprus is rather unique; it could be described as a diverse legal
system. The reason being is that its private law is based on common law, which has
been codified in statutes. The public law in Cyprus is founded on a continental
tradition. Legislation in Cyprus has a rather distinctive colonial flavour. This is due
to the history of the colonial invasions of the country. Due to the Turkish
occupation of a substantial part of the country, in addition to the decades of the
long state political emergencies in Cyprus; there has been a traditional mentality
which holds a sense of perpetual interim. These factors have collectively formed an
amazingly individual composite picture of a unique legal system, that has rarely
been studied with depth, both from the inside and the outside1.

1.

THE CONTRIBUTION OF MIXED LEGAL SYSTEMS TO EUROPEAN PRIVATE LAW (Jan Smits ed., Intersentia 2001);
JAN SMITS, THE MAKING OF EUROPEAN PRIVATE LAW: TOWARD A IUS COMMUNE EUROPAEUM AS A MIXED
LEGAL SYSTEM (Intersentia 2002).
1
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Ancient Times
During the ancient times of the history of Cyprus; a Cypriot named Demonassa
was thought to be the legislator from a mythology perspective. At the time, it was
believed that she had enacted 3 laws that were recognised widely by other Cypriots.
These were:
1. A wife that commits adultery will have her hair shaved and will be officially
registered as a married prostitute.
2. The second law she enacted said that any person who commits suicide
would not be buried.
3. The third law that Demonassa endorsed was that anyone who slaughters a
bull would be executed.
It is clear that times have changed and so has the Cypriot legal system. As time has
emerged, and following different colonials that have occupied Cyprus; the full legal
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system has been reconstructed. This has only led to the legal system to be
influenced by the different cultures and laws of previous occupiers which we will
explore in this chapter.
https://www.pinterest.co.uk/harpwiki/harps-in-4th-century-bce/?lp=true

Byzantine Era to Colonial Rule
Through the Byzantine era, the Byzantine law were the widely recognized laws in
the country. They were part of the Assizes Codes of Law applied during the Franks
reign (1192-1489) and the Venetian period (1489-1570). During the 16th century,
the Venetians tried to introduce their own legal system but during the Ottoman
period 1570-1878; the Ottoman laws were used by most residents of Cyprus.
The Venetians were eager to introduce their own legal system during the sixteenth
to nineteenth centuries. From 1570 to 1878, the applicable and used laws were the
Ottoman codes2.
In 1869, a new code known as “Mejelle” or the Civil Code of 10 March 1869
started in force. The “Mejelle” was based on the decisions and obiter dicta of
Imams. The text was believed to have significant similarities to the «Χεττάγια» a
leading Indian regime.

2.

Savvides D, 'Cyprus ∙ The Current Legal And Policy Outlook Of Public Procurement And PPP In Cyprus'
(2017) 12 European Procurement & Public Private Partnership Law Review
2
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The Ottoman Commercial Code also bore resemblance to the Napoleonic Code
that was used in France and at times wider sections of Europe. The Ottoman
Criminal Law and Admiralty Code that were used at the time were also based on
the French Felony and Maritime Laws respectively.
In Cyprus, up until 1878, other Ottoman statutes that applied were, inter alia, the
Inheritance Law, the Law on Presses, the Immovable Property Law, and the Law
on Mines. In 1878; however, Turkey ceded Cyprus to Great Britain as part of a
Convention of Defensive Alliance signed by Turkey and Great Britain 4 June 1878.
The Convention arose due to a concern of Turkey that Russia was increasingly
occupying territories of geopolitical importance to Turkey. The assistance of Great
Britain was requested by Turkey and as a result administration and possession of
Cyprus was handed over to Great Britain in return for part of the surplus budget
of the latter, which was estimated to be 22.936 «πουγγία» where «έκαστον πουγγίον
= 500 γρόσια».
Cyprus’s management by Great Britain was originally intended to be temporary. It
was believed that once Russia had left areas in Armenia the possession and
administration of Cyprus by Great Britain would terminate and that Cyprus would
be returned again to the Ottomans.

9|Page

Establishment of the Republic
Cyprus became a British colony by virtue of its initial occupation by Turkey and
then Turkey’s ceding of the island territory to Great Britain. The rule of the British
in Cyprus lasted 82 years from 1878 until 1960, when the nation sought its
independency. The major changes to the Cyprus legal system under British rule
was the introduction of common law principles, namely, precedent, ratio decendi,
and equity. Acts that were introduced the British included the Criminal Code. Laws
that were introduced included the British criminal law and civil wrongs law.
Seminal British cases such as Donoghue v Stevenson on the law of negligence were
also good law in Cyprus. After 1960, with Cyprus’s independence there was a
strong push to maintain the English legal system. In the Courts of Justice Law
(14/60), section 29(1)(b) provides that in addition to applying the Constitution of
the Republic of Cyprus, and the laws which Article 188 of the Constitution retains,
the Courts of Cyprus also retain the common law and equity principles, and the
Laws of England, which prior to 1960, were applicable in Cyprus. The upshot is
the business and social legal norms in Cyprus are largely indistinguishable from the
United Kingdom3.
Procedurally, the majority of Cyprus’ court processes are inspired by those of the
United Kingdom— to the extent that many of the laws are officially translated into
English. Just like the UK, Cyprus provides the right to due process, and the right

3.

The Mixed Legal System of the Republic of Cyprus, supra note 4, at 443-445.

3
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to appeal. Due process is not just provided by the law, but is exercised throughout
the entirety of the country—assuring that all citizens have the right to a fair and
public trial before their peers. Likewise, defendants are guaranteed the right to be
present at their trial, and to be represented by counsel. If one cannot afford to be
represented by private counsel, then a counsel will be provided at public expense.
Alternatively, defendants may present evidence and confront witnesses themselves,
in lieu of formal counsel.
As in the UK, there are different court levels that deal with different sorts of cases.
District courts deal most often with criminal and civil cases, but such cases may be
passed to the Supreme Court if an appeal is made. The Supreme Court passes final
judgment on administrative law and follows French Droit Principles. Political and
security offenses are dealt with by these courts as well.
Unlike the English system, the Cypriot legal system has a written constitution that
is based upon the European Convention of Human rights. The constitution is
further inspired by the application of the Convention in the US and throughout
Europe.

Sources of Cypriot Law
Cyprus is considered to be a modern republic; therefore, its laws and legal system
are not so advanced and are mainly derived from English law. Under the Court of
Justice Law 1960 Article 29(1), English laws are conserved into the Cypriot legal
11 | P a g e

system since it was established in 1960. This means that the laws in Cyprus are
mainly based on the English legal system. The three main branches of law in
Cyprus are4:
1) The Common Law
The English Common Law system is considered to be a rich accumulatio of law
principles that have been influenced by Roman law but have preserved their
individuality. Common Law is also thought to be rather lax and due to its
simplicity is easily digested.
2) The Principles of Equity
The Rules of Equity are basically the very essential principles of law in Cyprus
and they were cemented into the legal system in order to fill some small gaps
found in the Common Law. They are also known as the Maxims of Equity in
which they strengthen the purpose of creating justice in society.
3) Statute Law
Statute Law is based on legislation enacted by Parliament. Due to the Cypriot
legal system being extracted from the British system, it is the reason why it is
considered to be a comprehensive and rich set of laws amongst Europe.

4.

44

Krawietz W, Political And Legal System Of The Republic Of Cyprus (Duncker & Humblot GmbH 2003)
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The Administration of the Cypriot Justice System
Upon first glance, the Cypriot Justice Administration would appear completely
similar to English law. However, the present structure is much a legacy of the late
colonial period and is heavily influenced by the merger of Cyprus’ two old supreme
courts, which was provided for in their constitution. The judiciary system of
Cyprus often abides by common law tradition, using common law tools and
reasoning (though this use is a point of disagreement between legal professionals)5.
English common law and Cypriot common law are analogous in their use of
procedural law—even in areas where the substantive law has been almost entirely
copied from continental law6.

The Judicial Process
The Cypriot legal system consists of two types of courts:
❖ The Supreme Court
❖ The Subordinate Courts

5.

6.

THE CONTRIBUTION OF MIXED LEGAL SYSTEMS TO EUROPEAN PRIVATE LAW (Jan Smits ed., Intersentia 2001);
JAN SMITS, THE MAKING OF EUROPEAN PRIVATE LAW: TOWARD A IUS COMMUNE EUROPAEUM AS A MIXED
LEGAL SYSTEM (Intersentia 2002).
6Savvides D, 'Cyprus ∙ The Current Legal And Policy Outlook Of Public Procurement And PPP In Cyprus' (2017) 12
European Procurement & Public Private Partnership Law Review
5
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The Cypriot Supreme Court
In 1964, the Cypriot Supreme Court was established under the Administration of
Justice Law. The Supreme Court consists of 13 members which are appointed
based on being a 'jurist of high professional and moral level'. This court has the
right to exercise both the original and appellate criminal and civil jurisdiction.The
Cypriot Supreme Court is conferred with the authority to act as an Administrative
Court, Appellate Court, Admiralty Court and of course as the Supreme
Constitutional Court.
The Subordinate Courts
Generally, the Subordinate Courts are lower courts. There are six types of
subordinate courts in Cyprus7:
1. The District Court
District courts in Cyprus practice common and criminal laws. There are five
District courts in Cyprus and in their common purview have the authority to make
any action within the district of the location of that specific court. District Courts
can likewise engage in any case that has not been particularly allocated to the
jurisdiction of the Labour Courts, Family Courts, Rent Control Courts or the
Supreme Court.
2. The Family Courts

7.

Krawietz W, Political And Legal System Of The Republic Of Cyprus (Duncker & Humblot GmbH 2003)

7
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Each region of Cyprus has its own Family Court. The court has jurisdiction
concerning matters of property alteration of divorce, alimony, custody and child
support payment disputes as well as other areas of Family Law such as the
annulment of marriages.
3. The Labour Courts
The Labour Court situated in Nicosia is the only venue for disputes concerning the
employment relationship. In the absence of a Labour Tribunal, employers and
employees in Cyprus bring actions to the Labour Court
4. The Rent Control Courts
There are three Rent Control Courts located in Cyprus. The three courts handle
matters from five regions with Nicosia having its own court, the regions of
Limassol and Paphos sharing a court, as well as Larnaca and Famagusta regions
sharing a court. Rent Control Courts handle a broad range of areas related to
rented real property. Rent adjustments and evictions are common cases.
5. The Military Courts
Four years after independence, the Military Criminal Code of 1964 established the
Cypriot Military Court. The Cypriot Military Court exercises criminal jurisdiction
over members of the Armed Forces. It is a highly procedural court following the
Military Criminal Code and related procedural regulations8.

Krawietz W, Political And Legal System Of The Republic Of Cyprus (Duncker & Humblot GmbH 2003)

8
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The Courts of the Republic of Cyprus are organised as shown below:

SUPREME COURT

The
District
Court

The
Assize
Courts

The
Family
Courts

The
Labour
Courts

The
Rent
Control
Courts

The
Military
Court

MAIN STAGES IN CIVIL PROCEEDINGS 9

The law is based mainly in the Civil Procedure Law and in the Civil Procedures
Rules. Both were founded in English Law and Practice applicable in the 1950s. The
Civil Procedure Rules follow the English White Book of 1954 with minor
amendments. The Civil Procedure rules deal with the following: 1. Commencement
and Service of the proceedings
2. Pleadings

9

The text pertaining to the proceeding in Cyprus is copied by George Liasides LLC speech at the EURESEAU
CONFERENCE, NICOSIA, 15 NOVEMBER 2015 available at http://www.studiofinpro.it/wpcontent/uploads/INTRODUCTION-TO-CYPRUS-LEGAL-SYSTEM.pdf
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3. Interlocutory Matters such as third-party proceedings, discovery, particulars, etc.
4. The Trial
5. The Appeal
6. Execution of Judgments
The main stages in civil proceedings are as follows:
1. Filing a writ of summons, generally indorsed or specially indorsed, for service
of a writ of summons to the Defendants.
2. Filing of a Notice of Appearance by the Defendant within 10 days from the
time of service. If the Defendant disputes the jurisdiction, he must apply for
leave to file a conditional appearance. If the Defendant is outside the
jurisdiction, the Plaintiff must first apply for leave to seal the writ and the for
leave to serve it outside the jurisdiction. If a generally indorsed statement of
claim is filed, then a statement of claim must be filed within 10 days of an
appearance. The Defendant must file his statement of defence within 14 days
after filing an appearance if a specially indorsed writ of summons is filed, or
14 days after the statement of claim if a generally indorsed writ of summons
is filed. The Plaintiff may file a reply within 7 days after receiving the defence,
but it is not compulsory. If the Defendant has counterclaim, the Plaintiff will
file a reply to and defence against the counterclaim within 14 days of the
counterclaim. Once the pleadings close, any party is entitled to apply to the
court for a hearing date.
17 | P a g e

3. The Registrar fixes the matter for directions and the judge decides when to
fix the matter for hearing. Before the trial both parties may file various
interlocutory applications. During the trial, both parties produce evidence.
The witnesses are examined in chief and they can be cross examined and reexamined. At the end both parties make their submissions so that a judgment
may be issued.
The main stages in criminal proceedings are as follows:
The applicable law is the Criminal Procedure Law Cap 155. Section 3 of the Law
provides that English practice is applicable in the absence of any Cyprus provision.
Investigation of offences is usually carried out by police officers who have the power
to request any person to attend the police station for purposes of examination, to
take statements, documents and to carry out arrest and search. The usual way of
commencing criminal proceedings is by a charge in a specified form. The charge is
usually presented to a judge who directs that it be filed and subsequently a summons
is issued to compel the attendance of the accused. The summons is served
personally. In all criminal cases whether in the District or Assize Court a witness is
first examined in chief then cross examined and re-examined in the same fashion as
in the civil cases. In summary trials and trials on information i.e in Assize Court the
accused answers to the charge or in Assize Court the information, pleading guilty or
not guilty. The accused is always deemed innocent until proven guilty. After the plea,
the Court proceeds with the hearing with the prosecution calling its evidence. The
defence upon completion of the prosecution case may submit that a prima facie case
18 | P a g e

has not been made out. If the submission is successful then the case is dismissed and
the accused acquitted. If not, the Court calls upon the accused for his defence, but
a) has to advise the accused that he may make a statement without be sworn b) in
such a case he will not be liable for cross examination or c) that he may give evidence
after been sworn and d) in such a case he will be cross examined. The party who has
last called the witness may address the Court first and the other party shall reply. At
the conclusion judgment is delivered. The Court may find the accused guilty and
pass sentence or acquit the accused. In summary cases, the court may if the accused
fails to appear either issue a warrant of arrest or proceed in absentia. For offences
exceeding 5 years imprisonment a preliminary inquiry by a judge must be held in
order to establish where there are sufficient grounds on the basis of the evidence for
the accused to stand trial. If the judge decides to commit the accused for trial the
record is transmitted to the Assize Court.
Cyprus Accession in the EU
The Treaty of Accession of Cyprus to the European Union (‘EU’) signed by
President Tassos Papadopoulos on 16 April 2003 forms the legal cornerstone of the
path of Cyprus towards full membership to the EU. It also represents a strong
indication of the future of Cyprus. The Treaty also is an achievement for Cyprus in
relation to gaining European status notwithstanding that the nation is geographically
and historically located in the continent.
Cyprus ratified the Treaty on 14 July 2003. Within a year, on 1 May 2004 the
Republic become a full member state of the EU at the same time as Estonia,
19 | P a g e

Poland, Hungary, Lithuania, Latvia, Malta,
Slovakia, Slovenia and The Czech Republic10.
Accession of Cyprus to the EU meant that the
Republic’s Constitution underwent amendment
so that the law of the EU was supreme over
national legislation including the Constitution.

8.

Joining the European
Union

There are numerous
reasons that lead to
small countries such as
Cyprus to join the EU.
The most dominant is
for economic benefits
that can help the
countries growth. The
European Union also
offers wide benefits to
member states such as
loans and bail outs in
recessions and other
economic downturns.
A second reason that
can be submitted is
that the political
interests are attractive
which allow member
states to become
involved in large
political decisions.
Finally, the security
that the European
Union can offer to
member states is a
very attractive benefit
as although small, is a
useful security
protection that they
have access to.

KOKUBO Y, 'The EU Membership Of Cyprus And The' (2004) 2004 EU Studies

10

20 | P a g e

Milestones in the Cyprus Path to the EU:

19 December 1972
• Signing of an Association Agreement between Cyprus and the
European Economic Community which came into force on 1 June
1973.

4 July 1990
• Cyprus applies for membership to the European Communities.

31 March 1998
• Accession negotiations between Cyprus and the EU start.

13 December 2002
• The European Council decides in Copenhagen to admit Cyprus as a
new member state of the European Union.

16 April 2003
• Cyprus signs the Treaty of Accession in Athens.

1 May 2004
• Cyprus becomes a member of the EU
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EU Implications on the Cypriot Legal System
The implications following the island’s turning point in history following Cyprus
becoming a full Member state of the European Union are substantial. As a result of
the accession, since 1st May 2004, Cyprus is bound by the European Union law and
any domestic laws that are incompatible, therefore, cannot prevail as the European
Union law over powers them. Furthermore, citizens of Cyprus are also able to bring
legal action against the state before the European Court of Justice in circumstances
where they have experiences damages or injustice due to the failure of the Cypriot
government to implement EU law11. Another point worth mentioning is that due to
the two-tier judicial system in Cyprus; this means that there are no judicial remedies
between the first instance courts and the Supreme Court. As a result, any subsequent
appeals will automatically be referred to the European court. Furthermore, the
European human right laws have had a detrimental impact on member states,
including Cyprus. This can be demonstrated by the Human Rights Act which has
several articles that all member states are bound by. An example of this is the
Common European Asylum System, this system ensures that any asylum seekers
that enter any member state must be welcomed if they are genuinely seeking safety
or fleeing from persecution from their home countries. As can be seen, the accession
to the European Union ensures that Cyprus is bound by the laws founded by the

9.

KOKUBO Y, 'The EU Membership Of Cyprus And The' (2004) 2004 EU Studies

11
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European Court of Justice which it has signed upon applying to become a European
Union state member.

Summary
Based on the findings presented in this previous discussion, it can be seen that the
Cypriot legal system is indeed a unique system that is primarily based on the English
common law. The history of Cyprus and its large culture that has been influenced
by past colonies has without a doubt led to an impact on the country. This has
resulted in the modern Cypriot law to be stemmed from a wide variety of roots that
have constructed the law of Cyprus today. Moreover, the EU membership has also
led to further implications on the laws of Cyprus. Accordingly, European laws over
power own domestic laws and if any of the laws of Cyprus contradict with EU laws
then the domestic law cannot prevail.
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2.
Contract Law

Legislation that defines Cyprus Contract Law - Cap. 149 if the Laws of Cyprus –
bears remarkable similarities with the Contract Law in India. This is because at the
time that the legislation was enacted, in 1957, Cyprus was under the British
colonial rule. Based on significant similarities, the Indian Contract Law is used as a
tool in assisting in interpretation of the Cyprus Contract Law12.

What is a Contract?
A contract is an agreement between parties that is legally binding. Though appearing
simple at the surface, this definition encompasses legal concepts that took a long
time to develop. For instance, the concept of an agreement underpinning a contract
is evolving even to this day. Generally speaking, agreements can be classified as
“bilateral” and “unilateral”. When two parties are agreeing to undertake certain
contractual obligations, the agreement is said to be “bilateral” and the obligations

12

Duxbury, Robert (2011) Contract law. 2nd ed. London: Sweet & Maxwell.
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are enforceable by law. Bilateral agreements are the most common type of an
agreement underpinning a contract13. An example of a bilateral agreement is if John
agreed to sell his car to Sarah for £2000, then the contract is between both parties
i.e John and Sarah.

Contract Elements
In order for an agreement to become a legally binding contract, it has to satisfy
several requirements. These are14:
1. The agreement must be such that it intends to create legal relations and is
capable to affect legal relations. In other words there must be a valid offer
made by the promisor and a valid acceptance of the offer by the promise.
2. All parties to the agreement must have full contractual capacity. For
example, a child does not have the capacity nor is someone who is mentally
ill.
3. In cases where special formalities are required by law to be part of
agreement, these special formalities must be fully complied with.
4. Any agreement that is to become a binding contact must include a
“consideration”.
5. The subject matter of the agreement must not be against the law.

13

Chen-Wishart, M. (2015) Contract law. Fifth edition. Oxford, United Kingdom: Oxford University Press.

14

Chen-Wishart, M. (2015) Contract law. Fifth edition. Oxford, United Kingdom: Oxford University Press.
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Offer and Acceptance

An agreement implies that a mutual consensus of two (or more) parties over a
specific matter exists – also known as a “consensus ad idem”. As such all agreement
can be deduced down to an interaction of an “offer” and its expressed “acceptance”–
either or both of which may be based on words or on conduct.
An “offer” can be made towards a person or persons, or it can be more general and
be expressed to the world. However, a legally binding agreement can exist only if
and when a particular person (or persons) “accept” the offer15. To illustrate this, Ian
offered £50 to buy Ahmed’s old bike, the contract is created when Ahmed accepts
Ian’s offer.
Furthermore, it is not sufficient to simply make an offer, but there also must be a
communication of the offer to the acceptor. While there are not ironclad definitions
of what constitutes proper communication, in order for an agreement to become
legally binding, an offer must be clear and unequivocal. As such, a statement made
during negotiations, for example, may not always be considered an “offer”. Finally,
the concept of “acceptance” suggests that the accepting party knows of the offer at
the time of “acceptance”. With these parameters in mind, it becomes critical at times
to determine the precise moment of “acceptance”16.

15

Chen-Wishart, M. (2015) Contract law. Fifth edition. Oxford, United Kingdom: Oxford University Press.

16

ANSON W, PRINCIPLES OF THE ENGLISH LAW OF CONTRACT (FORGOTTEN BOOKS 2015)
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The Intention to Contract

Though all contract are agreements, not all agreements are contracts. Some
agreements never amount to legal contracts for a range of reasons. The subject of
these agreements may be of a moral, as opposed to a legal obligation, or the parties
may agree expressly not to treat their agreement as a legal obligation – that is, they
do not intend to have a contract. An essential attribute to an enforceable contractual
agreement is therefore that of the “Intention to Contract”17.
Capacity to Contract

Any “person” or “persons” can be a party to a contract. However, there are three
special classes of “person” that require special treatment under the contractual law.
Minors

Under the Common Law, infants’ contracts could be voided at the infant’s option.
In other words, any person under the age of 18 can elect to treat a contract as a
nullity. This nullity exists to protect minors from the negative consequences of their
actions. To this end, entering into a contract with a minor, is penalised under certain
circumstances. The law provides for specific exceptions to the where contracts
concluded with minors are valid, namely contracts for necessities and contracts for
the minor's benefit. Necessities are deemed as goods required as per the minors’ life
conditions at the time of sale and delivery. Necessities typically include: food,
clothing, lodging, educational books, medical attention and legal advice. Contracts
for the minor's benefit include contracts of employment, of apprenticeship, of

17

Morgan, Jonathan (2012) Great debates in contract law. Basingstoke: Palgrave Macmillan.

28 | P a g e

service and for education.18 However, even in cases of such contracts, when their
terms are unduly one rouson the minor, such terms would not been forced.
Corporations

Under the Common Law, corporations had a capacity to enter into contracts only if
they were able to authenticate themselves by use of a corporate seal. Modern
Contract Law allows agents of corporations to enter into contracts on behalf of the
corporations, and in relation to any matter that is within the corporate powers. In
these circumstances, contracts are entered into in the ways similar to those that may
exist between individuals.
Persons of Unsound Mind

A party to a contract who is deemed mentally disordered may be subject to the
control of the Court. In these cases, a guardian or receiver may enter into a
contract on behalf of a Person(s) of Unsound Mind.
Consideration

A contract becomes legally enforceable only if a consideration has been furnished.
The courts defined consideration as “a valuable consideration in the sense of the
law may consist either in some right, interest, profit, or benefit accruing to one
party, or some forbearance, detriment, loss, or responsibility given, suffered or
undertaken by the other”.
The Nature of Consideration
18

Achilleas C. Malliotis, The Commercial Laws of Cyprus Stephan Kinsella (ed), Digest of Commercial Laws of
the World (Oxford University Press, Oxford, 2009)
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Generally speaking, a valid consideration can result from any act or a promise to
perform any act. However, it is critical that the consideration is “real”, meaning a
valid consideration must have some value in the eyes of the Law. As such, a
promise that is not specific or vague will not be viewed as a consideration in the
context of the Contract Law.
Rules that govern Consideration

Several rules apply to contract consideration, including:
1. The law requires for consideration to be “real”, however the law does not
require for consideration to be adequate. The courts are not concerned if
the parties made a good bargain.
2. Consideration must move from the promise – meaning that if a person
other than the promise is to provide the consideration, the promise cannot
enforce the agreement.
3. Consideration must not be “past”, in the sense that the exchange of
promises should take place at the same time.
Illegality

An agreement to carry out an illegal act will be void and not legally enforceable.
For example, a contract made by two drug dealers selling Class A drugs is not
enforceable.
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Contract Terms

A completed agreement is governed by a set of contract terms, including conditions
(terms of major importance) and warranties (terms of minor importance).
Conditions form the basis of the contract. If a condition is breached, the aggrieved
party will have a right to seek damages and/or repudiate the contract. In case of
warranty breach, seeking damages is the only legal recourse. Determination of
whether a term is a condition or a warranty stems from the intention of the parties,
which is determined from the general tenor of the contract and through any
statements that the parties make related to the comparative importance of the term
in question19.
Discharge of a contract

The termination of a contractual obligation, known as discharge of a contract, can
be by agreement, performance, frustration (supervening impossibility) or breach20.
An example of this is when Aaron a company owner decides to terminate an
employment contract of Mike due to reasons.
Discharge by Agreement

Parries may agree to terminate the agreement and release each other from their
contractual obligations. This can take several forms:
1. Waiver. Where both parties agree to release one another from what was
agreed upon, a waiver by one party constitutes consideration for the waiver

19

Chen-Wishart, M. (2015) Contract law. Fifth edition. Oxford, United Kingdom: Oxford University Press.

20

Chen-Wishart, M. (2015) Contract law. Fifth edition. Oxford, United Kingdom: Oxford University Press.
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by the other party, making this transaction binding. Where one party has
already performed their obligations, that party cannot be bound by another
party promising a waiver – this type of waiver is only valid if supported by
an independent consideration.
2. Novation. Where parties mutually agree to discharge the contract and enter
into a new one.
3. By failure to meet a condition precedent or condition subsequent.
4. Discharge by Accord and Satisfaction
Discharge by Performance

When the parties fulfil their obligations within the time and in the manner
prescribed by the contract, the contract is discharged by performance. Discharge
by performance can also occur when a party makes a valid offer (a “tender”) or
performance, even if it is rejected by the other party.
Discharge by Frustration

Where a change in circumstances arises, after the contract was made, which makes
the contract impossible to perform or voids the contract’s practical purpose, and
which is not the fault of either of the parties, the contract is said to become
frustrated and can be discharged. Examples include war, acts of God, sickness,
accidents, changes in legislation among others.
Discharge by Breach
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Where one party fails to meet a condition of their contract, the other party will be
discharged of their obligations and has the right to repudiate the contract and seek
damages. For example, Sarah offers to buy Janes dress for £40. However, Sarah
fails to pay the amount and therefore breaches the agreement that she had with
Jane.
Remedies for contractual Breach

The party injured as a result of other party breaching a contract condition has
various options of remedies, including damages, quantum meruit, injunctions,
specific performance, rectification, and rescission21.
Damages

A common law remedy, damages can be claimed by the injured party as a
compensation for the loss suffered as the result of contract breach. The goal is to
restore the injured party into a position they would have been in, had the contract
breach not occurred (restitutio in intergum). The amount of damages must always
be commensurate to the “value” of the loss, which must be assessed objectively, as
the value a reasonable person would place on it, as opposed to the value the
injured party places on it. This could be demonstrated by someone who suffers a
breach of contract and loses out on money and therefore he is awarded damages as
a compensation.
Quantum Meruit

21

McKendrick E, Contract Law (2015)
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Quantum meruit, an “amount earned”, is defined as a reasonable sum of money to
be paid for work done. A party to a contract who has performed all or some of
their obligations, and where the other party breached or repudiated the contract,
may sue for a quantum meruit to recover the amounts earned by performing the
work22.
Injunctions

In the context of the Contract Law, injunctions –i.e. orders of the court – are
generally “prohibitory”, meaning they serve to order a person to refrain from
doing certain thing(s). As such, a person who is not doing a certain thing, may be
forced by a court injunction to do it. In cases where other remedies are
unobtainable, injunctions may be used to obtain a specific contract performance.
Specific Performance

Specific performance is an order of a court requiring a party to carry out specific
action or act. Generally specific performance is not decreed if damages are deemed
to provide adequate remedy, as equity “follows the law”.
Rectification

Rectification is remedy where a court orders a change to an existing contract,
which due to a mutual mistake or other circumstances does not represent the

22

McKendrick E, Contract Law (2015)
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agreement that was intended. Rectification is known as an “equitable remedy” and
it seeks for a contract to reflect what it should have said in the first place.
Summary
Contract law is a very important field of law. Every one of us, already as a minor has
entered into various contracts, possibly without realising it. For a valid contract to
exist there is no requirement that the contract be in writing unless specific conditions
apply. Instead the elements that are necessary for a contract to be valid is an offer,
acceptance and valid consideration. If those three element exist and the parties had
the legal capacity to enter into the contract and they do so in their own free will,
then the contract is valid and legally binding on the parties. This means that any
party to a contract can sue and claim damages or other restitution in case of breach.
Importantly only contact parties can sue in case of breach and not third parties.
To give you a better understanding of the notions above we will from this
chapter onwards introduce a small story with the below main characters.
Meet John and Vanessa.
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By Freepic

John and Vanessa are originally from Greece but due to the high unemployment
rates in Greece they have decided to relocate to Cyprus and start over there.
John is a physicist and Vanessa is a teacher. John and Vanessa are not yet married
but they are considering to get married soon.
John and Vanessa want to sign a tenancy agreement for the house they want to
rent. They are unsure how to make sure the agreement will be valid. In particular,
they are want to know if the tenancy agreements needs to be in writing and
whether it should be registered somewhere.
Based on this module they have learned that as a general rule, pursuant to the
provisions of Cap. 149, formality is not a prerequisite for the conclusion of the
contracts, which can, therefore, be validly concluded either in written, orally or
following a certain behaviour of the parties. Overall, they know that for a contract
to be valid there needs to be an offer (made by the tenant to rent the house for a
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certain amount) which needs to be accepted, while both parties need to offer
consideration (i.e. sustain mutual detriment, namely the tenant has to pay and the
landlord has to provide use of the premises).
However, in the specific case of lease agreements, pursuant to the provision of art.
77 (1) Cap. 149, if the tenancy refers to an immovable and is concluded for a term
exceeding one year, then it should be executed in writing with the presence of two
witnesses, otherwise the contract is void (i.e. not valid).
Furthermore, John and Vanessa wonder what terms should be included in the
contract. John and Vanessa have learned that there is no special regulation
regarding the mandatory minimum requirements of what needs to be stated in a
tenancy contract. However, from the nature of the tenancy agreement as a
contract by virtue of which one contracting party (landlord) assigns the other
(tenant) the absolute use of a property for a certain period of time, while the tenant
undertakes to pay the rent agreed, the following essential elements stem:
a. Leasehold: The object of a tenancy contract is to hand over the use of a
property, defined as the “leasehold”.
b. Rent: Rent is the fee owed by the tenant to the landlord for use of the leasehold.
c. Agreement to hand over the exclusive use of the dwelling
d. Certain time period.
QUESTION

Can John and Vanessa orally agree to rent the apartment?
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• Yes
• No
Is an advertisement to rent an apartment a contract?
• Yes
• No
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3.
Employment Law

The Cypriot employment laws are more social in nature rather than official. They
are based on a combination of principles from the English legal system and the
Greek legal system. The institutions that are responsible for enforcing employment
laws in Cyprus are the Ministry of Labour and Social Insurance and the
Employment Courts.
In relation to the right to work in Cyprus, the terms and conditions for foreign
nationals are exactly the same as those for Cypriot citizens. This is enhanced and
supported by the employment contracts required by the Ministry of Labour. For a
foreign national to gain permission to work in Cyprus, they must submit an
application for a work permit, this is the case for those from non-EU countries.
This is taken care of by the Migration Department and is regulated by the District
Aliens and Immigration Branch of the Police. For a foreigner to get a work permit,
they must be able to prove that they have a work contract and then get this signed
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and confirmed by the Ministry of Labour. Under Cypriot law, working without a
valid permit is against the law and considered to be a serious criminal offence
which can result in both or either a fine or imprisonment for both the employee or
the employer. However, the case is different with EU citizens who can work
without any restrictions in Cyprus23.
Written employment contract
Under the Cypriot legal system, a written employment is not required by law.
Despite this, by virtue of law 100(I) 2000, employers have a legal obligation to
inform potential employees of specific information regarding their employment.
These are and not limited to the following24:
•

All the payments (salary, bonuses and so on) which the employee may be
entitled to and the time schedule for their payment.

•

Annual leave entitlement.

•

Notice periods.

•

The application of any collective agreements.

•

The commencement date of the contract and its duration if it is for a fixed
period.

•

The identity of the parties.

23

'Department Of Labour - Legislation' (Mlsi.gov.cy, 2017)
<http://www.mlsi.gov.cy/mlsi/dl/dl.nsf/dmllegislation_en/dmllegislation_en> accessed 22 July 2017.
24
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•

The place of work and the registered address of the business.

•

The position or the specialisation of the employee.

•

The usual duration of daily or weekly employment.

Contracts of employment can be in any languages as long as both parties i.e. the
employer and the employee can understand. If the contract is written in a language
that is not understood by the employee then the employer must explain the terms
to the employee so they can understand them.
Implied terms
Implied terms are the words and visions that a court would see or assume that
were intended to be in a contact of employment. Implied terms that are found in
employment contracts are implied by both common law and statute. They include
the rights and obligations that the employee and employee must adhere to.
Minimum Wage
Wages and salaries are not regulated by law and are generally negotiated by the
employer and the employee through specific agreements. However, it is important
to note that for certain occupations, there is a minimum wage that is set out every
year on the 1st April by the Ministerial Council. The job occupations that minimum
wage orders are applied to are25:

25

'Employment & Labour Law 2017 | Laws And Regulations | Cyprus | ICLG' (Employment & Labour Law 2017 |
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•

Assistant baby and child minders.

•

Clerks.

•

Employees with sanitation and caring duties in clinics, private hospitals and
houses for the elderly.

•

Nursing assistants.

•

School assistants.

•

Security guards.

•

Shop assistants.

Basic Employee Rights:
Working hours
Different limitations apply with regards to the number of hours worked by an
employee. Generally, 48 hours spread out across five working days a week should
not be exceeded. This is not the case in other industries which different restriction
can be applicable26.
Shift workers
Shift workers that work at night should not exceed 8 working hours per night shift
every calendar month. Those who work in specific fields that involve physically
26

Forster S (Uk.practicallaw.thomsonreuters.com, 2017) <https://uk.practicallaw.thomsonreuters.com/2-5081472?transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1> accessed 22 July 2017
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demanding work should be work more than 8 hours of night shifts within 24
hours.

Holiday Entitlement
Minimum holiday entitlement
Holiday entitlement for those who take time off each year must be at least 4 weeks
of annual leave. Employees working 5 working days a week are entitled to 20 days
leave or more while those who work 6 working days are entitled to at least 24 days
of paid leave27.
Public holidays
Public holidays are different depending on the business and organisation, but as a
general rule, there are approximately 14 to 17 days of official holidays each year.
The number of official holidays when offices and organisations are closed varies
from 14 to 17 annually. These are28:
•

Green Monday (beginning of Lent): a day in March (movable).

•

Good Friday: a day in March/April (movable).

•

Easter Saturday, Sunday and Monday: during March/April (movable).

27
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•

Holy Spirit Day: a day in June (movable).

•

New Year's Day: 1 January.

•

Epiphany: 6 January.

•

National Day: 1 April.

•

Labour Day: 1 May.

•

Assumption Day: 15 August.

•

Cyprus Independence Day: 1 October.

•

Greek National Day: 28 October.

•

Christmas Day: 25 December.

•

Boxing Day: 26 December.

Entitlement to time off
Employees that fall sick do not require a sick note if absent from work for three
working days or less. Under Cypriot law, for the first 3 days of sick absence, no
payment is made. Following the 3 days of sick leave, a sick note must be obtained
by a doctor whereby employees can receive sick leave payments by the Ministry of
Labour, Welfare and Social Insurance. Furthermore, if an employee is absent for
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over 26 weeks due to being ill, the employer has a legal right to terminate the
employment on this basis29.
Statutory Rights of Parents and Carers
Maternity rights
Pregnant female employees are entitled to a maternity leave of 18 weeks of which
11 of those weeks are compulsory. To be able to take up this entitlement, the
employee must support her claim with evidence by submitting a medical certificate
that certifies her pregnancy and provides an indication of her expected day of
delivery. Under the Maternity Protection Law 1997, female employers are entitled
to a maternity allowance which is paid by the Social Insurance Fund. However, this
is subject to certain conditions.
Parental rights
Both male or female employees are entitled to unpaid parental leave of up to
thirteen weeks due to birth or adoption of a child in order to take part in the care
and raising of that child or children. Employees must give 5 weeks written notice
to their employers advising them of this in order to make the necessary
provisions.30

29
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Fixed Term, Part-Time and Agency Workers:
Temporary workers
The law does not differentiate between the rights of temporary and agency
workers. They all have the same rights and the same rate of protection under
Cypriot law.
Part-time workers
Part time workers also have the same rights and level pf protection as full-time
workers. This is also enhanced by legislation whereby the Prohibition of
Discriminatory Treatment Law 76(I)2002 states that part time workers should not
be subject to discrimination or be treated less than those who work full time hours.
Discrimination:
The Cypriot Constitutions provides anti-discrimination provisions that correspond
with the European Convention on Human Rights (ECHR). These provisions
stated under Article 28 of the Constitution prescribes that no person shall be
discriminated against on the grounds of their31:
•

Colour.

•

Race.

•

Language.

•

National or social descent.

31

L. Rodgers, 'Public Employment And Access To Justice In Employment Law' (2014) 43 Industrial Law Journal.
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•

Political or other convictions.

•

Religion.

•

Sex.

•

Social class.

It is important note that unlike the English legal system, sexual orientation,
disability and age are not covered by Article 28. Cyprus has endorsed numerous
laws that prohibit the numerous forms of discrimination that could potentially be
found in any working environment. These laws are:
•

Law 59(I)/2004 on Equal Treatment of Persons (racial or ethnic origin).

•

Law 58(I)/2004 on Equal Treatment in Employment and Occupation.

•

Law 35(I)/2007 on Protection of Wages.

•

Law 205(I)/2002 on Equal Treatment for Men and Women in Employment
and Vocational Training.

Termination of Employment:
Notice periods
The notice period required to terminate a contract of employment is dependent on
the length of service. Generally, the following notice periods must be given32:
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•

More than 26 weeks but less than 52 weeks' service: one week's notice.

•

More than 52 weeks but less than 104 weeks' service: two weeks' notice.

Procedural requirements for dismissal
Any employee dismissed and the reasons is not any of those mentioned below,
then their dismissal is deemed unlawful and they are within their rights to claim
damages33.
•

Conduct rendering the employee subject to summary dismissal.

•

Force majeure, act of war, civil commotion or act of God.

•

Redundancy.

•

Termination at the end of a fixed period.

•

Unsatisfactory performance (excluding temporary incapacitation due to
illness, injury and childbirth).

A Q&A guide to employment and employee benefits law in Cyprus.
The Q&A gives a high level overview of the key practical issues including:
employment status; background checks; permissions to work; contractual and
implied terms of employment; minimum wages; restrictions on working time; illness
and injury; rights of parents and carers; data protection; discrimination and
harassment; dismissals; redundancies; taxation; employer and parent company
liability; employee representation and consultation; consequence of business
33
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transfers; intellectual property; restraint of trade agreements and proposals for
reform.
To compare answers across multiple jurisdictions, visit the Employment and
Employee Benefits: Country Q&A tool.
The Q&A is part of the global guide to employment and employee benefits law.
For a full list of jurisdictional Q&As visit www.practicallaw.com/employment-guide.
Scope of employment regulation
1. Do the main laws that regulate the employment relationship apply to:
•

Foreign nationals working in your jurisdiction?

•

Nationals of your jurisdiction working abroad?

Laws applicable to foreign nationals
The terms and conditions of employment of all foreign nationals must be the same
as those for Cypriot nationals, and this is ensured by the model employment
contracts required by the Ministry of Labour Welfare and Social Insurance. A valid
work permit is required for a non-EU foreign national to legally work in Cyprus, and
a serious criminal offence is committed if such permit is not obtained, which may
result in a fine and/or imprisonment for both the employer and employee. However,
EU nationals can work in Cyprus without any restrictions.

Laws applicable to nationals working abroad
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Cypriots working abroad are subject to the law governing the employment
contract, as well as the relevant host nation's laws.
Employment status
2. Does the law distinguish between different categories of worker? If so,
what are the requirements to fall into each category, the material differences
in entitlement to statutory employment rights and are there any maximum
time periods for which each category of worker can be engaged?
Categories of worker
Under Cyprus law an employee is any person who works for another person under
a contract of employment or apprenticeship or under conditions where an
employment relationship between employer and employee can be inferred.
Based on this any person who does not work for another person under a contract
or employment or apprenticeship or under conditions where an employment
relationship between employer and employee can be inferred is considered as selfemployed.
The law does not specifically define the term independent contractor. However, an
independent contractor can be distinguished from an employee on the basis of the
following factors:
•

The degree of integration into the business.

•

The degree of control exercised by the employer.
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•

The economic realities of the relationship, such as whether or not
emoluments depend on performance and responsibility, and whose
responsibility it is to pay social insurance contributions and income tax.

There is also no specific legal definition of the term contingent worker. A
contingent worker in Cyprus is usually a temporary employee who is employed for
a fixed period of time for a specific project (for example, a maternity leave cover).
However, in some instances, a contingent worker can also be an independent
contractor.
Grants or incentives
The Human Resources Development Authority (HRDA) of Cyprus and the Cyprus
Productivity Centre (CPC) provide a number of incentives and grants for employers
to hire young graduates and long-term unemployed from various specialisations.
These incentives and grants are offered through training packages and programmes,
which take place in collaboration with employers. The primary aim is to provide
adequate training to employees so that they can become valuable assets to their
employers, leading to either the creation of new positions or the development of the
company, encouraging growth and avoiding dismissals or collective redundancies.
These incentives and grants are part of the measures taken in order to reduce
unemployment.
In addition, and subject to certain criteria, the government offers employers wage
subsidies for employing persons registered as unemployed.
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If an employer wishes to enrol in any of the above-mentioned programmes and
proceed with hiring people via these programmes, they must fill and submit
specific documentation.
Background checks
Generally, in Cyprus no specific restrictions or prohibitions apply with regard to
background checks concerning the prior work experience and qualifications of a
candidate employee.
Employers can freely ask any relevant question about the educational background
and professional training of the candidate. However, questions relating to the timing
of the education and training may raise age discrimination claims.
An employer can carry out credit and financial background checks in relation to a
candidate as long as this does not violate data protection laws and the right to privacy
and personal life.
The criminal background of a candidate is considered as sensitive data. As such it is
prohibited to gather and/or ask such information unless either:
•

A legal exception applies.

•

The employer obtains the candidate's explicit consent.

For criminal offences, the exceptions relate to information concerning convictions
for dishonesty or fraud, so as to ensure that such candidates are not put in a
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position of trust. For these positions the employer may ask the candidate to
provide a previous criminal conviction record.
Regarding the candidate’s health condition, employers cannot discriminate on the
basis of physical and/or mental disabilities, unless specific requirements for the job
cannot be met. Such information is considered as sensitive data under the data
protection laws and can only be processed for certain purposes. However, an
exception is provided for non-EU nationals as in order to receive a work permit
the employer must prove that the candidate has completed a number of medical
examinations including a chest x-ray and taken blood tests for infectious diseases.
In general, health checks are allowed if they are a prerequisite for the execution of
the specific duties.

Employee rights on insolvency
In the event of an employer's insolvency employees who have worked for at least
26 continuous weeks before the insolvency date are entitled to payment from both:
•

The Redundancy Fund.

•

The Insolvency Fund.

The Insolvency Fund was created under the Employers' Insolvency Law of 2001,
Law 25(I)/2001 in order to protect the rights of employees. An employee whose
employment was terminated due to insolvency of his employer and who had worked
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for 26 continuous weeks prior to that insolvency is entitled to a payment out of the
Insolvency Fund of 13 weeks' unpaid wages accrued within 78 weeks prior to the
insolvency. An employee is also entitled to pro rata payment of 13th and 14th salary
(where applicable) for the last 13 weeks of his employment.
Payment made by the Redundancy Fund is the same as in the event of a redundancy
State guarantee fund
The Insolvency Fund has been established to safeguard employees' rights on their
employer’s insolvency (see above).
Health and safety obligations
What are an employer's obligations regarding the health and safety of its
employees?
Employers are obliged to do the following:
•

To ensure the health and safety of workers in every aspect concerning their
work, primarily on the basis of the general principles of prevention and
without any financial cost to the employees.

•

To evaluate the occupational risks, among other things, regarding the choice
of work equipment and outfitting the workplace, and to make provision for
adequate protective and preventive measures.

•

To keep a list of, and prepare reports on, occupational accidents.
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•

To take the necessary measures for first aid, firefighting, the evacuation of
workers and the action required in the event of serious and imminent
danger.

•

To inform and consult workers and allow them to take part in discussions
on all questions relating to health and safety at work.

•

To ensure that each worker receives adequate health and safety training
throughout the period of employment.

Employees must do the following:
•

Correctly use machinery, other means of production, personal protective
equipment and safety devices.

•

Give warning of any work situation presenting a serious and immediate
danger and notify the employer of any shortcomings in the protective
arrangements.

•

Co-operate in fulfilling any requirements imposed for the protection of
health and safety, enabling the employer to ensure that the working
environment and working conditions are safe and impose no risks.

Summary
Employment law in Cyprus is not considered to be very strict, although it has
implemented the necessary provisions that promote fairness and justice for both
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employees and employers. European laws have also been incorporated into
Cypriot employment law in terms of discrimination and workers’ rights in the
country. These provisions and guidelines that are endorsed by Cypriot legislation
provide workers with the reassurance that their rights are inscribed in Cypriot laws.
Story
Vanessa is employed by a local University to teach English language. She wants to
know if the legislation provides for a minimum wage. As Vanessa has learned from
this Chapter, only a few occupations in Cyprus fall under the minimum wage act
(shop assistants, clerks, child-care workers (assistant baby and child minders),
personal care workers (nursing assistants, security guards, and cleaners of
business/corporate premises). The minimum monthly wage for such professions
was set in 2012 at €870 upon recruitment, while the minimum monthly wage for
employees, who have completed a six month period of employment at the same
employer, was revised to €924. The minimum wage for security guards was revised
to an hourly rate of €4,90 and upon completion of a six month period of
employment at the same employer is increased to €5,20. Although, the above
minimum wage does not apply for Vanessa’s employment, nonetheless Vanessa
knows to start negotiations from this amount.
Finally, Vanessa and the University orally agree to Vanessa’s employment. Vanessa
wonders does she need to ask for a written contract?
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John advises her that as per the Bright textbook, the employer is obliged to inform
the employee in writing about the conditions of employment. Such written
information should at least cover the following:
• The identification particulars of the employer and the employee;
• The place of work of the employee and the registered place of the business
or the employer’s home address;
• The title or specific job, grade and category of the work of the employee, as
well as the object of his work;
• The date of commencement of the employment contract or relationship and
its expected duration, in the case of fixed-term work;
• Reference to any collective agreement applicable to the terms and/or
conditions of the employees’ employment.
In addition, the following information, for which written reference may be made to
the respective law or collective agreement, if any, should be given:
• The length of the period of paid annual leave to which the employee is entitled
and the manner and time of granting such leave;
• The length of the period of notice to be observed by the employer and the
employee in case of termination of the employment contract or relationship;
• All the components of the employee’s remuneration and the frequency of its
payment;
• The length of the employees’ normal working day or week.
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• None of the above-mentioned conditions of employment can be less
favourable to the employee concerned than those provided for by the
respective legislation.
A

sample

employment

contract

can

be

found

herein.

http://www.cypruslegalanswers.com/modules/modListDocuments/uploadFiles/
miscFiles/1327478916-ENG%20General%20Employment%20Agreement.pdf
QUESTION:
1) Does John’s occupation have a minimum salary?
Yes
No
2) Can John be employed by himself?
Yes
No
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4.
Business Law

Introduction
There are many bodies of law which help running any country. Company law is one
such body of law. Just like in any other country, in Cyprus too Company law forms
the legal basis of how businesses operate and deal with each other within the Cyprus
economy. In an economy, not only the businesses deal with each other in one way
or the other, they also deal with various organizations and with the government. Any
disputes dealing with this type of issues are sorted out by referring to company law.
Formation of companies in Cyprus, the transactions that take place between
businesses and the legal exemptions offered to businesses are all included in the
company law34. While forming a new company, there are certain legal requirements
which the business owners can take care of. If those requirements are not met,
company cannot be formed. To operate as a company in Cyprus, there are certain
specific laws which are to be followed.

34

Stoltenberg, Clyde D., "LAW, REGULATION AND INTERNATIONAL BUSINESS" (2008) 40 American Business Law
Journal
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Company Law
The law of corporations in Cyprus is primary guided by the Cyprus Companies
Law, Cap. 113. The Law bears many similarities with the Companies Act 1948 of
England35.
A private company in Cyprus is one which has a limit of 50 members, has restrictions
on share transfers and restricts issuing of shares to the public. Any organization
registered under the Law, whose Articles do not carry the limitations applicable to
private companies is considered to be a public company.
Single member companies, that being, companies with a sole director/owner, were
introduced by the Companies (Amendment) Law of 2000 (Law 2(I)/2000). These
companies which have only one owner or partner has to follow additional
regulations specified in the Companies Law36.

Company Documents
In Cyprus, an organization’s establishment documents and its yearly return must be
filed in Greek; the same shall hold true to accounts when they are required for
filing37. Financial statements of the companies are to be prepared in accordance
with the company law requirements in Cyprus.
To register a Company in Cyprus, an application has to be made to the Registrar of
Companies for the approval of the Company’s name. Any name that is identical or
similar to an existing name on the Registry or that implies illegal activity or royal or
government patronage will not be approved. After the name of the name is
approved, a Cyprus lawyer has to file with the Registrar the following documents:
1) Memorandum and Articles of Association

35

Int'L Business Publications, Usa, Cyprus Business Law Handbook (Intl Business Pubns Usa, 2015)

36

Int'L Business Publications, Usa, Northern Cyprus - Turkish Republic Of Northern Cyprus Business Law
Handbook (Intl Business Pubns Usa, 2015)
37
Int'L Business Publications, Usa, Northern Cyprus - Turkish Republic Of Northern Cyprus Business Law
Handbook (Intl Business Pubns Usa, 2015)
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2) Form HE1 signed by lawyer in the form of an affidavit confirming the
Memorandum and Articles comply with Cyprus Law.
3) Form HE2 denoting the Company’s address
4) Form HE3 denoting the Company’s first Directors
Once the Company is registered, the Registrar may, upon request, issue copies of
the Company’s main documents:
1. Certificate of Incorporation
2. Memorandum of Association and Articles of Association, signed by the
Subscribers of the Company
3. Certificate, issued by the Registrar of Companies in confirmation of the
Registered Address of the Company.
4. Certificate, issued by the Registrar of Companies in confirmation of
appointment of the Directors and Secretary of the Company.
5. Certificate, issued by the Registrar of Companies in confirmation of the
shareholders of the Company.

Cyprus Company Limited by Guarantee
Similar to England, organizations restricted by guarantee are normally reserved only
for charitable of non-profit-making purposes. Aside from their share structure, they
are identical to other types of private organization and fall under the Cyprus
Companies Law38. These organizations are different from the others as their nature
of work and requirements are basically different. The difference presented is that
there is no share capital that is required to be paid upfront, but in fact the
shareholders guarantee to pay the amount of their subscription at the time of
liquidation. Despite that, the body of law covering any disputes in these companies
is company law.

38

Int'L Business Publications, Usa, Northern Cyprus - Turkish Republic Of Northern Cyprus Business Law
Handbook (Intl Business Pubns Usa, 2015)
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Cyprus Branch of Overseas Company
It is possible to open a branch of a foreign company in Cyprus. Documentation
requirements are as follows, within the first month of establishment, the entity must
submit a Memorandum and Articles of Association (certified copy in Greek), an
authorised list of directors including the secretary, and the communications
representative of the company who must be residing in Cyprus. There are many
foreign companies operating in Cyprus. As such, they need to follow certain rules
and regulations. These regulations fall under the heads of company law.
Branches of foreign companies in Cyprus must submit annual financial statements
(with certified copies in Greek). Although these companies might be only branches
of companies originating from some other country, the transactions these companies
do in Cyprus are to be recorded for taxation and other purposes. As a result, it is
important that these companies submit their financial statement for the branches
which are operating within Cyprus.
A notable one is that foreign companies must submit the financial statements that
the companies presented at that corporations most recent annual general meeting.
Other documentation that is required are the following39:
1. A written report that includes the name of the overseas company with
branch details. Additionally, the head office address and the regular place of
business need to be included in this report.
2. The purpose and objectives of the overseas company are also to be included
in the report.
3. The certificate of incorporation of the company with the memorandum and
articles of the company.
4. Names of all directors and those with significant control.

39

'Establishment Of A Branch In Cyprus' (Pirilides.com, 2017) <http://www.pirilides.com/en/publicationdetail/126/establishment-of-a-branch-in-cyprus> accessed 6 August 2017
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5. The name and address of the person residing in Cyprus who has the
authority to accept any documents on behalf of the company.
Moreover, the financial statements must be of a standard that is required by law in
the nation where the company was incorporated40. Where companies already
submit an audited financial statement in their settings of incorporation within the
EU, those entities are exempt from submitting financial statements at the branch
level41.

Cyprus General Partnership
The Partnerships and Business Names Law Cap 116 provides the law for
partnerships in Cyprus. Partnerships must undergo a registration process with the
Registrar of Partnerships. And such must occur with the first calendar month of
formation. Required details include name of partnership, registered office,
particulars of partners. Other miscellaneous rules on partnerships are that there
must be between 2 and 20 members who are individuals – a maximum of 10 for
banking institutions42. There are various laws which any partnership in Cyprus has
to follow. However, the rules differ from one partnership to another.

Cyprus Limited Partnership
Limited partnerships also exist under the law. The extent that liability is limited
must be declared to the Registrar. Limited partnerships are often used together
with Company structures to provide effective tax planning opportunities.

Local Trusts
The Cyprus Trustees Law Cap 1993 regulates the law on 'local trusts'. The Act is
similar to the English Trustee Act 1925. A trust is a legal entity created by a party
known as the settlor /trustor through which a second party known as the trustee
40

Bertram, Anton and Stanley Fisher, The Cyprus Law Reports
Alexander, Natasha, Karl Cherepanya and Igor S Oleynik, Cyprus Business Law Handbook (International
Business Publ., 2005)
42
Alexander, Natasha, Karl Cherepanya and Igor S Oleynik, Cyprus Business Law Handbook (International
Business Publ., 2005)
41
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holds the right to manage the trustors assets or property for the benefit of a third
party known as the beneficiary. In most cases, the settlor and the beneficiaries are
residents of Cyprus. The trust and trust property are subject to exchange controls.
However, since accession to the EU, such has become vestigial. In this case too it
can be seen that the law followed in Cyprus follows the English law very closely.
Source:http://indianmoney.com/how/what-is-a-trust-why-create-a-trust-and-how-

does-it-work

International Trusts
Local trusts and international trusts are the same structure but they are governed
by the International Trust Law. The difference is that with international trusts the
beneficiaries must be non-residents of Cyprus and that they are registrable with no
time duration43.
Cyprus was brought into line with other major international trust settings by the
International Trusts Law of 1992 as amended. Settlor and beneficiaries each must
be non-residents of Cyprus, though one of the trustees can be a Cyprus citizen.
Typically, international trusts have legal and tax-related advantages.
43

'Establishment Of A Branch In Cyprus' (Pirilides.com, 2017) <http://www.pirilides.com/en/publicationdetail/126/establishment-of-a-branch-in-cyprus> accessed 6 August 2017
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European Public Limited Company or Societas Europaea (SE)
Cyprus enacted legislation in 2006 to allow the formation of European Public
Limited Companies (SEs).
For a company to re-form as an SE in Cyprus, it must be permitted to do so under
the law of its existing registration, and must provide the Cyprus Registrar of
Companies with documents similar to those required for re-registration within
Cyprus. The legal framework within which business must be carried on in the
Community will be based on Cyprus law. Furthermore, an SE that markets its
securities to the public and to the investment market must comply with national
regulations.
Because of the greater degree of separation between their management and their
membership, which may number many thousands, public companies are subject to
stricter governance, capital maintenance and reporting requirements than private
companies44.

Registration formalities
After approval of the company's name, a Memorandum and Articles of Association
must be submitted to the Registrar of Companies, with details of the share capital,
directors, secretary and registered office. A certificate of incorporation is usually
issued within a month, unless expedited.
Share capital

There is no minimum share capital for a private company, which can start from as
little as one Euro or other currency denomination. For a public company the
minimum is €25.630 payable prior to incorporations. The share capital is divided
into shares which depicts the ownership percentage of its shareholder in the
company. 45

44

Papadopoulos, Thomas, "Report From Cyprus: An Overview Of Cyprus Mou The Essential Business Law
Reforms" [2016]
45

Ibid
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Capital duty

On incorporation of a Cyprus registered company, capital duty of €103 plus 0.6%
of the authorised capital is payable to the Registrar of Companies. Any subsequent
increase in authorised share capital is liable to capital duty at 0.6%. No capital duty
is payable on share premium and capital duty can be minimised by issuing a
reduced nominal value of shares at a premium46.
Directors' liability

In the vast majority of Cyprus Companies, however, they follow the example set
by Article 80 of the First Schedule of Table A of the Companies Act (Cap. 113),
which grants the power to manage and conduct the business of the Company in
the hands of the members of Board. Specifically, according to the above article:
“The business of the Company shall be managed by the Directors, who ….may
exercise all such powers of the Company as are not, by the Law or by these
Regulations, required to be exercised by the Company in general meeting, subject,
nevertheless to any of these Regulations, to the provisions of the Law”.
So one can easily understand that as the powers of the board increase, so do their
responsibilities ...
Before, however, we proceed to analyse these responsibilities, we must first define
who is considered as a Director of the Company.
First, we have to mention that the law does not offer a comprehensive definition
of the Member of the Board of Directors, but more than just section 2 of the
Companies Act to report that the term "director" includes any person occupying
the position of director by whatever name called;
Consequently, in the above broad definition all the categories of directors are
included, namely: de jure, de facto and shadow directors.

46

N23
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Furthermore, Article 2 of the Companies Law, Cap.113 provides that the term
"officer", in relation to a body corporate, includes a director, manager or secretary;
(A) The Secretary
Every company must have a secretary. The role of the Secretary was established by
Lord Denning in the case of Panorama Developments (Guilford) Ltd v Fidelis
Furnishing Fabrics Ltd (1971) as follows:
"But times have changed. A company secretary is a much more important person
nowadays than he was... He is an officer of the company with extensive duties and
responsibilities. This appears not only in the modern Companies Acts, but also by
the role which he plays in the day-to-day business of companies. He is no longer a
mere clerk. He regularly... enters into contracts on [the company's] behalf which
come within the day-to-day running of the company's business. So much so that he
may be regarded as held out as having authority to do such things on behalf of the
company. He is certainly entitled to sign contracts connected with the
administrative side of a company's affairs, such as employing staff, and ordering
cars, and so forth. All such matters now come within the ostensible authority of a
company's secretary...”
The typical duties of the Secretary include, inter alia, the following:
• Maintenance of records and books of the company.
• Filing the annual financial statements with the Registrar of Companies.
• Preparation of agendas and taking minutes of meetings and assemblies.
• Informing the Registrar of Companies for any major changes in the Company’s
structure, e.g. at the structure of the board.
• Safe custody of company documents and files.
In addition, the belowadditional administrative tasks may be assigned to the
Secretary:
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• Purchase of insurance for the Company and its employees.
• Pension plan.
• VAT registration.
• Managing the company's facilities.
• Managing the office.
• Advise the directors and confirm that they comply with the Companies Law
Cap.113 and the Company’s Articles of Association.
• In public listed companies the secretary is responsible to be in compliance with
the requirements of the Stock Exchange and the Code of Corporate Governance.
(B) The Chief Executive Officer (CEO)
According to Article 107 of Part 1 of Table A of the First Schedule to the
Companies Act the directors may appoint one of them to the post of Managing
Director/CEO. The directors may entrust to and grant to the Managing Director
any of the powers they possess.
(C) Employees
Regarding the company's employees it seems that Cyprus as well as English case
law adopt a more restrictive interpretation. In the English case Registrar of
Restrictive Trade Agreements Act The W Smith & Sons Ltd (1969) two branch
managers were not considered officials of the Company and Lord Denning held
that the official within the meaning of the law must be a person who manages the
affairs of the whole company. Unlike in the case Re Vic Groves & Co Ltd (1964) a
department head (divisional manager) was held to be an Officer of the Company.
(D) Professionals
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Even various professionals such as auditors, administrators, receivers and
liquidators may be regarded as officers of the company, depending on the nature
and extent of tasks and actions.
A director's duties are owed to the company. Such duties include:
A) The duty to act in good faith
A breach of the duty to act in good faith in the best interest of the company (fiduciary
duty) and of the duty of due diligence and care renders a director personally liable
towards the company, which can claim compensation or take other measures. Note
that the above obligations are due towards the company and not to individual
shareholders. Indeed, in the recent case of Queens Moat Houses v. Bairstow and
others [2000] 1B.C.L.C. 549, the directors were found to have breached the duty of
loyalty to the Company, when they proceed to the payment of interim dividends to
the Shareholders without the Company having sufficient distributable reserves. The
Court ordered the directors to pay themselves the amount of unlawfully paid
dividends, an amount that surpassed 40 million.
B) Additionally, common law duties include fiduciary duties (to exercise powers for
the benefit of the company, retain freedom of action and avoid conflicts of interest)
and a duty of skill and care, not to act negligently in managing the company's affairs.
There are also statutory duties, some imposing criminal penalties, and duties owed
to creditors47.The violation of the provisions of law by the Company may result in
criminal, civil or administrative liability or all of the above.
Other common legal actions against the Directors include:
• Mismanagement of the business affairs or assets of the company
• Own interests and conflicts of interest

47

Papadopoulos, Thomas, "Report From Cyprus: An Overview Of Cyprus Mou The Essential Business Law
Reforms" [2016]
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• Misleading conduct in the sale of the company’s assets
• Misleading statements in a statement in lieu of prospectus or prospectus
• Because he engaged in actions / transactions outside his authority
• Violation of legislation (e.g labor laws)
• Violation of the fiduciary duties
Reporting requirements

Company directors are responsible for maintaining appropriate books and records
to present a true and fair view of the company's affairs, to explain its transactions
and to allow the preparation of financial statements. The directors must present a
full set of financial statements to the annual general meeting of the company; if a
company has subsidiaries, consolidated financial statements are required.
Notwithstanding this "small companies" exemption under the Companies Law, the
Income Tax Law requires all companies to submit an annual tax return based on
financial statements audited by authorised auditors. This effectively means that all
companies are required to prepare audited financial statements48.
An exemption from the obligation to prepare consolidated financial statements is
available for "small sized groups" of companies, of which the companies that are
being consolidated49:
• are not public companies;
• are not required to prepare consolidated financial statements under any other
legislation; and
• together fulfil at least two of the following criteria at the date of closure of the
balance sheet of the holding company:

48
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Alexander, Natasha, Karl Cherepanya and Igor S Oleynik, Cyprus Business Law Handbook(International
Business Publ., 2005)
49
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• total assets (without deducting liabilities) no greater than € 14.6 million;
• net turnover no greater than € 29.2 million;
• average number of employees no greater than 250.
Companies are also required to notify the Registrar of Companies within specified
time limits of any charges over their assets, changes in their Memorandum and
Articles, registered office, directors, secretary, members and share capital50.
Annual levy on companies

The annual levy of €350 is imposed on all companies registered in Cyprus will be
payable to the Registrar of Companies. For groups of companies there is a ceiling
of €20.000.
The levy is payable by 30 June of each calendar year.
Penalties will be imposed in the event of late payment. If the levy is paid no later
than two months after the due date a penalty of 10% will be charged. If the levy is
paid between two and five months after the due date, a penalty of 30% will be
charged. Companies which have not paid after five months from the due date may
be struck off the register. They can be restored to the register only by paying an
increased levy of €500 per year if they are restored within two years or €750 per
year if they are restored to the register after more than two years51.

Summary
Company law deals with the legal requirements and regulations pertaining to
business organizations. Businesses are run according to certain legalities in any
country. Same is the case with Cyprus. The laws governing how a public or private
company will be run are different. This is because the nature of these companies is
different and thus different sets of laws are required to run the same. Under the

50
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company law, company formation is done in Cyprus in various ways. Legalities in
company law in Cyprus allow formation of various types of companies. The list
includes limited partnership companies, general partnership companies and exempt
private companies. Company laws that govern these different forms of companies
are not same52.

Story
John has been unlucky finding employment as an employee and he is contemplating
opening a Business in Cyprus. He wonders what business is most suitable for him.
As he is willing to invest a limited amount of money at the beginning and limit his
exposure to 3rd party liability he decides that the best formation for him would be a
private limited liability company, where he would be the director and sole
shareholder. Before he proceeds to incorporate a Limited Liability Company ha
wants to know what his obligation and liability would be:
STATUTORY AND FINANCIAL OBLIGATIONS

As per the Company Law, Cap.113 some of the Companies’ obligation are described
below.
Statutory Obligations

Annual General Meetings: All Cyprus incorporated companies must hold in each
year a general meeting as their Annual General Meeting (hereinafter "AGM") in
addition to any other meetings held during the year, which are called Extraordinary
General Meeting.
The first AGM must be held within a period of 18 months from the date of
incorporation and not more than 15 months should elapse between the date of one
general meeting of the shareholders and that of the next. The articles of association
normally contain certain provisions concerning notice and the place where the
meeting may be held.
Annual Returns

Every Cyprus company is required to submit an Annual Return (Form HE32)
accompanied by the Financial Statements of the previous year. The deadline for the
submission of the Annual Return is within 28 days of the AGM. The Annual Return
contains the company's statutory information as at the date of the AGM and should
include among other information certified copies of the financial statements,
52
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directors' report and auditors' report. A delay in the submission of the Annual Return
may result in penalties.
Annual Levy

Every company must pay an annual levy amounting to €350, before 30 June of each
calendar year. If late payment is effected, additional penalties are imposed. In
addition, if payment of the levy is not effected within a period of 2 years from the
due date, the company may be stricken off the Registry.
And of course tax obligations…
To form the Company, John visits a local lawyer that helps him incorporate the
Company in a few days. From that day forward, John acts through his company
whose liability is limited to its available funds and share capital.
How many company types are there in Cyprus?
1)
2)
3)
4)

1
2
3
Unlimited

Sources
1. Alexander, Natasha, Karl Cherepanya and Igor S Oleynik, Cyprus Business
Law Handbook(International Business Publ., 2005)
2. Bertram, Anton and Stanley Fisher, The Cyprus Law Reports
3. Collins, Denise, Business Law (Oxford University Press, 2009)
4. Int'L Business Publications, Usa, Northern Cyprus - Turkish Republic Of
Northern Cyprus Business Law Handbook (Intl Business Pubns Usa, 2015)
5. Papadopoulos, Thomas, "Report From Cyprus: An Overview Of Cyprus
Mou The Essential Business Law Reforms" [2016]
6. SSRN ElectronicStoltenberg, Clyde D., "LAW, REGULATION AND
INTERNATIONAL BUSINESS" (2008) 40 American Business Law Journal
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5.
Important Aspects of Public Law

Introduction
It is important to study various aspects of civil law and public law to understand
the body of law that exists in any country. The same is true for Cyprus too.
Although all bodies of law are important in running a country, the importance of
civil law and public law cannot be undermined.

Requirements for a Valid Marriage
To enter in marriage process, interested individuals need to have some sort of legal
identification in the form of passports and birth certificates. In the first step
individuals interested to marry are required to fill up a form, sign it and submit to
the Marriage Office. The form is titled “Notice of Marriage” and the form requires
particulars data of individuals interested to marry on the basis of their passport53.

53
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The form necessitates the two parties to make a declaration or pledge or
affirmation in front of the Marriage Officer that they are not hiding any of their
disability or any information which needs to be disclosed legally54.
Other than this, individuals also need to inform if they ever married before or they
have any other spouse. Additionally, individuals interested to marry also have to
inform if they divorced ever before. In the case of a widow or widower, she or has
to present “Death Certificate” of their previous partner. Moreover, they have to
declare through an affidavit that they never got married again since then55.
Upon the completion of the above-mentioned formalities, the individuals need to
celebrate marriage within fifteen clear days or within three months at the latest
starting from the date of notification. In the case of marriage does not take place
because of any reason, notification released three months back and consequential
proceedings are deliberated as void56.
In case any of an individual interested in marriage, who is either a widow or
widower, is less than eighteen, the consent of any of the parents or guardians is
necessary. In case none of the parents are alive or are not in a position to not able
to of give consenting, then any other guardian must be produced in front of the
marriage officer.
The Marriage Officer or Registered Minister of Religion may celebrate civil
marriage at his Office or Church respectively. In the case of civil marriage, a similar
procedure has to be followed at the municipality; however, the religious ceremony
can take place at a church. The Marriage Officer supplies a certificate of marriage
to the couple, later on, however in case of the couple wants to secure one or
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multiple of the marriage certificate, they can apply either to the Marriage Officer or
the Interior Ministry57.

Divorce Procedures
Cyprus divorce laws demand that the parties involved in divorce petition must be
living in Cyprus for three months at least prior to filing for divorce. Religious
marriages are dealt in a different way in comparison to the social weddings in
Cyprus. Laws for both are thus a bit different from each other. By law, family
courts cannot offer annulment of marriage or dissolution of marriage58.
Law of Cyprus demands that there should be a clear proof of irretrievable
breakdown of marriage. Marriages in Cyprus can only be ended with divorce if
certain issues are found in a marriage. The issues that can serve this basis include
infidelity, insanity, physical or mental abuse, change of religion by one party, or
refusal of one party to have children.In absence of all these issues, divorce might
not be awarded. Law in Cyprus focuses on ensuring that no divorce takes place
without a valid reason59. However, if the reason is valid, divorce can be taken by
law. Although divorce cases are filed with family courts, in case property matters
pertaining to the same are to be decided, a separate application is to be submitted
in that case. Thus, basically it is an issue of family law, however in case of property
issues involvement, procedures and processes are different. Appeal against any
divorce petition decision in family court can be filed in Supreme Court of Cyprus60.

Lease agreements and acquisition of real estate
A lease agreement is a legal agreement used by landlord to rent out their property
for those who will be using the property. The lease agreement is in writing and is
57

Ibid
'European E-Justice Portal - Family Matters' (E-justice.europa.eu, 2017) <https://ejustice.europa.eu/content_divorce-45-cy-en.do> accessed 7 August 2017
59
'European E-Justice Portal - Family Matters' (E-justice.europa.eu, 2017) <https://ejustice.europa.eu/content_divorce-45-cy-en.do> accessed 7 August 2017
60
Ibid
58

77 | P a g e

signed by all parties involved. In relation to this, rent control is the price limit that
controls how much a property owner can charge for renting out a property, it is
used to prevent greedy landlords to charge over a certain amount. Rent control
courts from the special jurisdiction courts have the authority to decide the fate of
any disputes lease agreement. It is the jurisdiction of rent control courts to decide
matters related to property and real estate issues. In Cyprus, rent control court is
responsible to sort out disputes between tenants and landowners pertaining to the
lease. In case anyone has to rent a place, or has to lease a property, the agreements
are prepared by referring to this particular body of law. Rent control court is the
supreme authority in such cases.
In case of acquisition of real estate in Cyprus, the buyer and the seller are bound
once the sale contract becomes valid. Under the provisions of stamp law, once the
contract of sale of immovable property is stamped and it is submitted to the
department of lands and surveys, the contract becomes valid. According to the law,
the buyer is bound to submit the contract within six months of the time it was
signed. Title passes when title deeds are issued by the land registry61.
In case of any lease agreement or any acquisition of immovable property in
Cyprus, there must not be any misrepresentation or any type of fraud involved in
the process62. In case any misrepresentation is reported or there is any kind of
fraud in dealing, the dispute can be referred to the rent control court. In case there
is some fraud or misrepresentation, the contract can become void according to the
law of Cyprus. Sellers offer some warranties to the buyers in case of acquisition of
immovable property and lease agreements. Sometimes personal guarantees and
bank guarantees are added to the deal between the seller and the buyer as per the
rent control court of Cyprus.

61

Ibid
Nikitas Hatzimihail. and Antria Pantelidou., Evidence In Civil Law - Cyprus (Institute for Local Self-Government
and Public Procurement Maribor, 2015)
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Tax obligations
Residency for tax income purposes in Cyprus is determined by whether an individual
has lived in the country for a minimum of 183 days in the annual year.On 14 July
2017 the Cyprus parliament voted for a Cyprus tax law amendment adding a second
test –the “60 day rule” – for the purposes of determining Cyprus tax residency for
individuals. As per the said amendment which is effective as from 1January 2017 (i.e.
as from tax year 2017 – the tax year in Cyprus being the calendar year) an individual
will be considered as a taxresident of Cyprus if the individual satisfies either the
current “183 day rule” or the new “60 day rule”for the tax year.
The “60 day rule” applies to individuals who in the relevant tax year:
(i) do not reside in any other single state for a period exceeding 183 days in
aggregate, and
(ii) are not tax resident in any other state, and
(iii) reside in Cyprus for at least 60 days, and
(iv) have other defined Cyprus ties.
Individuals who are tax residents in Cyprus are taxed on their worldwide income
(i.e. income derived both from Cyprus and abroad) but only need to pay tax if their
annual income is more than 19500 Euros. Tax rate is progressive as follows (image
from PwC):
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To calculate your tax you can use: http://www.cyprustaxcalculator.com/
According to the law of Cyprus, non-payment of taxes is a criminal liability63. Taxes
are paid at the end of June of the next year. According to the tax law in Cyprus, the
employers are responsible to ensure that all their employees pay tax. All payments
made to the employees are transferred after withholding the tax. This way, the
taxation of employees’ earnings is regulated.
Tax obligations are different for corporations and individuals residing in Cyprus.
Companies are considered as Cyprus tax residents provided that they are managed
and controlled in Cyprus. The main determining factor for establishing
management and control in Cyprus is to ensure that all board of directors’
meetings take place in Cyprus. Minutes of such meetings should be prepared and
maintained at the company’s registered office in Cyprus. A company which is tax
resident in Cyprus is taxed on worldwide net income at the rate of 12.5%. In case
of corporate tax, it is collected through a self-assessment system. Corporate tax
rate has to be paid in two instalments64. The first instalment is paid by 31st July
while second is paid by 31st December. 4% late payment is to be charged if these
instalments are missed. Personal tax requirements are different in comparison to
the corporate tax obligations.

Summary:
It is important that the body of law governing in any country should provide
guidance about day to day dealings of people. Public law and civil law help in
achieving this goal. In Cyprus, there is a very well-developed body of civil and
public law which helps in maintaining order among public. Law is not only
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University Commonwealth Law Journal
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important for deciding business matters. It is equally important in helping and
guiding people in resolving their personal disputes too. As this discussion has
shown, family courts and rent control courts regulate some of these issues in
Cyprus. By legally regulating these matters, personal or family disputes as well as
the real estate issues can be resolved peacefully65.

Story
John and Vanessa don’t want to continue paying tax in Greece for the money the
earn in Cyprus. They wonder at which point they will become Cyprus tax residents.
They know that a person can become a Cyprus tax resident if he meets either of the
below conditions:
1) if he/she resides in Cyprus for a period or more which in aggregate exceed
183 days. This way John and Vanessa would become Cyprus tax residents
provided that in any calendar year they spent more than 6 months in Cyprus;
or
2) Provided they meet the following conditions after 60 days of residence in
Cyprus:
(i) do not reside in any other single state for a period exceeding 183 days in
aggregate, and
(ii) are not tax resident in any other state, and
(iii) reside in Cyprus for at least 60 days, and
(iv) have other defined Cyprus ties.
John and Vanessa are also contemplating about getting married at the Municipality.
As they learned from Bright project to do so they need to follow the below steps:
a) As a first step, John and Vanessa should be in possession of legal identification
(passports and birth certificates) have to fill in, sign and submit to the Marriage
Officer a joint application called “Notice of Marriage” indicating their will to marry
each other and containing their particulars on the basis of their passport.
(b) At the same time, each of John and Vanessa must make a declaration on oath or
affirmation before the Marriage Officer that they know of no impediment or other
lawful hindrance to their marriage and that any necessary consent required for the
marriage has been obtained, or that no such consent is required.
(c) The interested persons should also furnish an official certificate indicating that
they are not married. If however the Marriage Officer has any doubt about the
65
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accuracy or genuineness of the certificate furnished by the interested persons, or if
the interested persons are unable to produce such an official document (like British
citizens) they will be called upon to make a sworn declaration before the Registrar
of a District Court that they are single and have never been married before.
Can John and Vanessa divorce by common will?
•
•

Yes
No

Can John marry Steven if he later discovers he is homosexual?
•
•

Yes
No

Sources
1. Chisholm, R., Nettheim, G., & Chisholm, H. (2012). Understanding law.
Chatswood, N.S.W.: LexisNexis Butterworths.
2. 'European E-Justice Portal - Family Matters' (E-justice.europa.eu, 2017)
<https://e-justice.europa.eu/content_divorce-45-cy-en.do> accessed 7
August 2017
3. Kyriakides, Nicolas, "Civil Procedure Reform In Cyprus: Looking To
England And Beyond" (2016) 16 Oxford University Commonwealth Law
Journal
4. Kyungseok Oh, "Review Of Cases In 2014 ‘Corporate Tax Law’ And
‘International Tax Law’" (2015) 21 Seoul Tax Law Review
5. Mediterranean Quarterly 17.1 (2006) 73-101
6. Nikitas Hatzimihail. and Antria Pantelidou., Evidence In Civil Law Cyprus (Institute for Local Self-Government and Public Procurement
Maribor, 2015)
7. Savvides D, 'Cyprus ∙ The Current Legal And Policy Outlook Of Public
Procurement And PPP In Cyprus' (2017) 12 European Procurement &
Public Private Partnership Law Review
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8.

'Union Of Cyprus Municipalities' (Ucm.org.cy, 2017)
<http://www.ucm.org.cy/Webcontent.aspx?Code=EN.PROMO_MARRI
AGES> accessed 7 August 2017
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6.
Data Protection Laws

Personal data refers to any type of information that relates to a living person.
Examples of personal data include, date of birth, passport number, email, home
address amongst others. In numerous circumstances, we as individuals find
ourselves in situations where we have to disclose some personal information. These
events occur on a daily basis. To illustrate this, when you are shopping online and
making an order, you will usually be asked for some information such as your name,
email, shipping address etc. It happens all the time, when opening a bank account,
buying a flight ticket, or simply answering a survey. However, have you ever
wondered how this information is stored and how it is processed?66
Privacy is a very important matter in peoples social, professional and personal lives.
Moreover, the privacy of personal information has a large impact on the private
life of citizens. The law has recognised the importance of personal data and the
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F. Boehm, 'Assessing The New Instruments In EU-US Data Protection Law For Law Enforcement And
Surveillance Purposes' (2016) 2 European Data Protection Law Review.
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need for it to be addressed by the public and other organisations during general
daily operations.67
The the processing, collection and proper use of the personal data is regulated by
EU Law and in particular by the general Data Protection Regulation (GDPR),
Regulation 2016/679, that entered into force in May 2016 and was implemented as
of the 25th of May 2018. GDPR applies to all areas of the public and the private
sector.

What does the GDPR aims to achieve?
The GDPR has a dual purpose. It aims to protect natural persons from the
processing of their personal data but, at the same time, it aims to ensure the free
movement of these data within the EU. In this aspect, the GDPR is a legislative
tool that regulates when personal data can move freely and when they cannot.

What rights do persons have under the GDPR?
The GDPR provides one uniform set of rules, for all companies and persons in the
EU. According to GDPR, data subjects have the below rights:
Data subject right
1. A right to know what data is processed, how it is processed and shared
and to receive a copy of their personal data
2. A right to erasure, where there are no laws or regulations which mandate
the retention of that data
3. A right to rectification of inaccurate personal data
4. A right to withdraw their consent
5. A right to data portability
6. A right to restriction of processing of specific personal data items

GDPR provision
Art. 15
Art. 17
Art. 16
Art. 7 sec. 3
Art. 20
Art. 18
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M. Brkan, 'Data Protection And Conflict-Of-Laws: A Challenging Relationship' (2016) 2 European Data
Protection Law Review.
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7. A right to object to processing performed in the legitimate interests of
European University Cyprus subject with the objection evaluated in the
context of the risk to the data subject
8. A right to object to direct marketing and have the direct marketing ceased
immediately.
9. A right not to be subject to a decision based solely on automated
processing
10.A right to claim compensation for damages caused by a breach of the Act

Art. 21

Art. 21
Art. 22
Art. 82

Apart from the rights awarded to data subjects, GDPR also imposes a lot of
obligations on data controllers (the person (or business) who determines the
purposes for which, and the way in which, personal data is processed) and data
processors.
In particular, Chapter IV, of the GDPR, is devoted to the obligations of controllers
and processors. Particular attention should be given to data protection by default
and by design, set out in Article 25, which obliges companies to implement
appropriate technical and organizational measures, such as pseudonymization, and
data minimization, when determining the means for processing and at the time of
the processing itself. In addition, if companies assign or outsource some processing
activities to external contractors (the processors), particular attention should be
devoted to Article 28 which governs the relation between companies and
contractors, in their respective capacity as controller and processors.
Articles 34 and 35 of the GDPR oblige companies to inform the Data Protection
Authority and data subjects of data breaches, under certain conditions.
If the core activities of a company consist of processing operations which, by
virtue of their nature, scope and/ or purpose, require regular and systematic
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monitoring of its customers on a large scale, according to Article 37, this company
is obliged to designate a Data Protection Officer (the DPO). The position and
tasks of the DPO are regulated by Articles 38 and 39, respectively. It should be
noted that the role of the DPO is advisory and he acts as a liaison with data
subjects and the supervisory authority. It should also be noted that all the legal
responsibilities derived from the GDPR, burden the controller and the processor,
but not the appointed DPO.
In addition, the Principle of Accountability obliges businesses to be able to
demonstrate their compliance with the GDPR. There are several tools for
demonstrating compliance with the GDPR. Articles 40 and 41 regulate the codes
of conduct and their monitoring. Codes of conduct are voluntary, but they can be
used for demonstrating GDPR compliance. Also, they can serve as appropriate
safeguards for the transfer of personal data from the EU to controllers or
processors established in third countries who commit, via contractual or other
legally binding instruments, to apply those appropriate safeguards and to respect
the rights of data subjects. The same mechanism applies to certifications, data
protection seals and marks.
The GDPR follows a risk- based approach. In other words, businesses have
obligations proportional to the risks associated with their core activities. Lower risk
means fewer obligations to a business and higher risk means more statutory
obligations. Such risks should always be eliminated or mitigated. Article 30 obliges

87 | P a g e

companies to keep a record of all processing activities and to make this record
available to the Data Protection Commissioner, on request. This obligation does
not apply to SMEs, i.e., companies with less than 250 employees, unless their core
activities pose privacy and data.
Transfers to third countries can be carried out on the basis of an adequacy decision
where the Commission has decided that a country, a territory or a sector therein
ensures an adequate level of protection. Such transfers do not require a prior
authorization. In the absence of an adequacy decision, transfers can be carried out
on the basis of appropriate safeguards such as standard contractual clauses adopted
by the Commission or standard contractual clauses adopted by the DPA and
approved by the Commission, or by binding corporate rules, approved codes of
conduct or approved certification mechanisms with enforceable commitments.
Where the transfer affects citizens in several Member States, it may also rely on
contractual clauses authorized by a DPA in the frame of the consistency
mechanism. In specific situations, transfers may be carried out on the basis of the
derogations set out in Article 49 of the GDPR that may rely, inter alia, on
consent, performance or conclusion of a contract and the exercise of legal
claims.

Processing Data
The operations that include the recording, preservation, collection, alteration,
storage, organization, transmission, use, dissemination and any form of the
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disposal, combination or connection, destruction, blocking and erasure of the data
is actually some form of data processing. The business activities that are conducted
with the help of automatic means that are in the same description are affected
mostly by legislation of the protection of personal data68.
Parties involved in processing personal data

The data subjects are first that are concerned with the personal data. It is all of us
that must learn at what time should we share data and when not to share the data.
The next party is the data controller that is supposed to process and collect the
data from the different categories of the data subjects, customers, applicants and
employees etc. In some cases, the controller has no knowledge or the equipment
that is needed for conducting the processing that is mostly assigned to a processor
that is mainly the one who acts properly as the controller provides the written
instructions.
Conditions of processing personal data

The law has allowed the processing of the personal data if the permission through
personal consent is given. It is also permitted in the case the processing is required
by compliance of the legal sort of obligations or in case of the contract that we are
party in, or in case of the protection of the different personal interests that are
vital, if there are legitimate interests of the controller or some third party, in some
conditions if the interests are overriding our different rights, fundamental freedom
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M. Recio, 'Practitioner's Corner ∙ Data Protection Officer: The Key Figure To Ensure Data Protection And
Accountability' (2017) 3 European Data Protection Law Review.
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or the interests. The sensitive data as per the Law provides the proper methods
that are necessary for protecting the sensitive data and its processing is actually
prohibited69.
Condition exemptions

There are actually some of the exemptions that are important for the processing of
the different sensitive data, the example is that in case when the data subject is
actually giving explicit sort of consent or in the fulfilment of the different
employment sector related obligations, protection of the different vital sort of
interests, in context of organizational activities or the union of the data subject is
actually a processing member that is important for relating data that is made public
and further in the case of the processing by the bound of professional rules for the
confidentiality of the grounds or the public or national security, or in cases of
statistical research or journalistic sort of purposes and finally scientific purposes70.
The particular law is actually serving two important purposes, the first one is to
protect the individuals and the next one is to properly facilitate the proper
movement of the personal data in the European Union. These exemptions are
present for properly serving these purposes so it is not possible to easily
circumvent the law71.
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Douwe Korff, 'New Challenges To Data Protection Study - Comparative Chart: Divergencies Between Data
Protection Laws In The EU' [2010] SSRN Electronic Journal.
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Cyprus Law
The Cyprus law that implemented GDPR is Law For the Protection of Natural
Persons against Processing of Personal Data and the Free Movement of Data
(2018) (Επεξεργασίας των Δεδομένων Προσωπικού Χαρακτήρα και της Ελεύθερης
Κυκλοφορίας των Δεδομένων αυτών Νόμος του 2018) is applied to the controller
that is actually established in Cyprus and also for the controllers that are outside of
Union and the Economic Area of the European Union who are using the
automatic methods for the processing of the personal data72.
The law actually gives the data subjects the basic information that is important for
properly processing their data and for making the proper decisions. The individuals
that are not having the right access for the personal data are allowed to access by
writing the requests to the controllers. The controller is able to charge around 17
euros for the requests.

Story
John and Vanessa often receive spam emails from companies they have never
heard of. They wonder how the new GDPR protects their rights:

72

F. Boehm, 'Assessing The New Instruments In EU-US Data Protection Law For Law Enforcement And
Surveillance Purposes' (2016) 2 European Data Protection Law Review.

91 | P a g e

As can be seen, these GDPR ‘consumer rights’ in this infographic include:
• The mentioned right to data portability.
• The data subject’s right to access to information.
• The right of correction, technically known as the right to rectification.
• The also mentioned right to be forgotten (erasure).
• The rights in the scope of consent (if that’s the legal ground for processing).

Is the right to erasure an absolute right?
• Yes
• No
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What is the responsible Authority for data protection in Cyprus?
• The Registrar of Companies?
• The Ministry of Interior
• The Cyprus Personal Data Commissioner

Sources
Brkan, M. (2016). Data Protection and Conflict-of-laws: A Challenging Relationship. European
Data Protection Law Review, 2(3), 324-341. http://dx.doi.org/10.21552/edpl/2016/3/8
Korff, D. (2010). New Challenges to Data Protection Study - Comparative Chart: Divergencies
between Data Protection Laws in the EU. SSRN Electronic Journal.
http://dx.doi.org/10.2139/ssrn.1638951
Recio, M. (2017). Practitioner's Corner ∙ Data Protection Officer: The Key Figure to Ensure
Data Protection and Accountability. European Data Protection Law Review, 3(1), 114-118.
http://dx.doi.org/10.21552/edpl/2017/1/18
Boehm, F. (2016). Assessing the New Instruments in EU-US Data Protection Law for Law
Enforcement and Surveillance Purposes. European Data Protection Law Review, 2(2), 178-190.
http://dx.doi.org/10.21552/edpl/2016/2/8
Ktenas, N., & Chrystalla, C. (2016).
https://www.neocleous.com/publications/download/cyprus_chapter_of_data_protectionpdf.pdf.
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1. The Spanish Legal System

The legal system in Spain is characterised by following the “continental mode”. This
mode is known for the separation between the public and private sectors of the legal
system, and the primacy of statute and written law. Also, the judiciary is hierarchically
organised with a system of judicial appeals. The current Spanish legal system is
regulated by the Spanish Constitution of 1978. However, the legal system has faced
many points until arriving to the current situation. (European Justice)

1.1. Roman Empire
One the most important facts in the Spanish ancient history was the conquest of the
Iberian Peninsula by the Roman Empire. The same legal system was used in the
whole Roman Empire (with some peculiarities in each territory) and went through
an elaboration process that started and finished with the empire itself, for more than
1,200 years.
The beginning of that system was the “mores maiorum” in which Pontiffs had a
juridical monopoly. During the VI Century B.C., a series of laws called “Lex Regia”
gave some power to kings, and at the middle of the V Century B.C: appeared the
“Law of the XII Tables”, that stated the interpretation of the “mores maiorum” to
the Law “prudence”, called the Jurisprudence. Other important periods of Roman
law were the “Period of Principality”, and the “Juridical Order of Dominado”, from
which different juridical recompilations have been retrieved.
The Provincial Rights of Hispania were configured through a “Lex Provinciae”, a
law by which the Roman Senate established the juristic situation of all lands under
6|Page

the Roman Empire. Also, Hispania was given special laws such as the “Laws of
Colonies and Municipalities” and the “Law of Osuna”.
The Roman Empire gave specific laws to Hispania due to the commercial interest
of some lands, such as provincial laws devoted to mines. Other relevant dispositions
were found, such as the Edict that gave freedom to slaves of some parts of the
country, giving them the property of lands they cultivated as slaves. (Pensamiento
Español 2016)

1.2. From a Visigoth Hispania to the current Civil Code
In the V Century, the Visigoths conquered part of the Roman Hispania, dividing the
land and settling a new legal system. Many parts of the Visigoth system suffered a
Romanisation, including the legal system; the Visigoths traditional system was based
on the “Eurico Code” and the “Leovigildo Code”, which was later on turned into
the “Liber Iudiciorum”, with roman influences. However, it is also important to note
that the legal system had a very nationalistic note, contrarious to the Roman one.
Another important fact about this code is that it was the first complete code meant
for Visigoths and romans living in Hispania, while before it each had their own laws.
(Derecho en la red 2012)
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The VIII century saw the Muslim conquer of Spain. This turned the country into
Al-Andalus (although not all parts of the modern Spain were conquered), and the
legal system went to depend on the Cadies, who had a similar role to the current
judges. Cadies had to be experts in Law and needed to show good conduct. There
were many requirements to access to the position, but it also gave them a good
reputation. Cadies needed to be Muslim, free adult men, intelligent and they needed
to be trusted by the Caliph and the Great Cadi of Cordoba.
Another important point of the legal system during the Muslim time was the lack of
a “judged matter”, this means, the same issue could be judged more than once,
creating an important insecurity. Also, the legal system depended on the Muslim
laws. (López Corsi 2014)
In 1492 the Catholic Monarchs conquered the resting part of Al-Andalus and the
whole territory known nowadays as Spain was “united” in a catholic empire. From
the XV century, the legal system of Spain was the Castilian Juridical System, which
had as main important point the progressive loss of power of the autonomies and
the increase of power in the Castilian kings. This legal period was highlighted by the
personal legal activity of kings that created the majority of dispositions; only the
“Fuero Real” and the “Fuero Juzgo” (that belonged to concrete municipalities of the
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kingdom) kept their local power. By the XVII century, the Courts had lost practically
all their power. (Derecho en red 2013)
During the following years, apart from the importance of the American colonies in
legal terms, there was a change of monarchy in Spain (XVIII century). The legal
system was even more centralised and the Church, who used to have a lot of legal
power in the country, saw this power cut. (Jaimes de Amat, y otros 2005)
The XIX century (1812) saw the first constitution in Spain, a legal text against the
French Conquer. This constitution tried to codify all legal system for the whole
monarchy (civil, criminal and commerce civil code) but due to the autonomic power
of some parts of the country it was not quite possible. However, this century saw
some important laws such as the Law of Civil Marriage or the Law of Civil Registry.
In 1889 was approved the Civil Code, which respected the power of the autonomies
that still owned it. This Civil Code is the one that is currently on use in Spain,
although with many modifications.
It is also worth mentioning that Spain suffered a dictatorship from 1939 until 1975,
known as “Franquismo”. During this time, all legislative and executive powers were
united in the figure of the dictator, Francisco Franco. It was not until the dead of
the “Caudillo” in 1975 that Spain did not officially work to become a democracy and
created the current Spanish Constitution (1978).

1.3. Sources of Spanish Law
The main source of the Spanish Legal System is the Civil Code, and the
jurisprudence stablishes the Supreme Court to interpret and apply law, costumes and
general legal rights. Tribunals are stablished by the Spanish Constitution (1978),
which highlights the principle of jurisdictional unity in the organisation and
functioning of tribunals. Judges and Tribunals have their work divided and they can
only work in the cases where law stablishes they should.
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The Organic Law of Judicial Power (article 122 of the Spanish Constitution)
determines three main parts of the Justice System:
- Territorial aspect: division of Spain in Autonomic Communities created by
regions. From that division, each court and tribunal has concrete power in
their community. However, the National Audience, the Supreme Court and
the Central Court have national power.
- Unipersonal or Collegiate character of the Organs: all organs are unipersonal
except the Supreme Court, National Audience, Superior Courts of Justice and
the Provincial Audiences.
- Competency aspect: it is possible to divide four big aspects as to the topics
related to justice: civil, penal, administrative and social. Additionally, the
Military Jurisdiction has its own regulation. There are not specialised courts
but some topics (such as gender violence, issues related to underage…) have
a specialisation even if they are under ordinary jurisdiction. (European Justice)

1.4. The Administration of the Spanish Justice System
The jurisdictional power is given to the following courts and tribunals (Ministerio de
Justicia):
- Peace courts
- First Instance Courts: market, gender violence, penal, administrative, social,
underage, penitence vigilance.
- The Supreme Court is composed of a president, a room president and the
magistrates determined by law in each room and section. It is made of five
rooms: civil, penal, administrative, social, military.
- The National Audience is composed of a president, a room president and the
magistrates determined by law in each room and section (appellation, penal,
administrative and social).
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- The Superior Courts of Justice have three rooms (civil and penal,
administrative and social). The president is also president of the first two
rooms.
- The Provincial Audiences are composed of a president and two or more
magistrates. They are related to civil and penal orders.

1.5. The Judicial Process
The judicial process in Spain can be divided in Civil Judicial Processes and Penal
Judicial Processes.
a) The Civil Judicial Processes
They are divided in types depending on two criteria: the matter to be discussed and
the amount of the claim. It is possible to find 4 types of procedures:
- Ordinary judgement: this procedure is initiated through a complaint in which
the intervenient parts need to be clarified, and where a lawyer is compulsory.
The judge will declare the admission of the demand and will try that they
reach an agreement. If they do not, each part will present their allegations and
the judge will give a sentence.
- Verbal judgement: in this type, it is not compulsory to have a lawyer as long
as the amount of the reclaim is lower than 2,000€. Both parts need to come
(if the defendant does not show it will be considered in “rebellion” and if the
claimant does not it will be considered he surrenders and will have to pay the
costs of the trial).
- Monitory judgment: judgement for situations in which there is a debt that has
been recorded in a document. The document can be of any type as long as
the signature of the debtor appears.
- Changing judgment: procedure to pay a bill of exchange, a check or a
promissory note that meets all legal requirements. (iAbogado)
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b) The Penal Judicial Processes
When it comes to Penal matters, it is necessary to determine the type of procedure
applicable to each concrete case, depending on the severity of the facts:
- Facts that are a “fault” are judged through the “judgment of faults”.
- Facts that constitute a felony need to be distinguished on whether they can
be sanctioned with more or less than 9 years. The first case goes to the
“abbreviated procedure” (the most common in Spain), and in the second case,
“ordinary procedure”.
There is also a procedure that due to the matter are done through a Jury Tribunal
through the procedure “habeas corpus”. (Universidad de Valencia)
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1.6. Spain’s Accession in the EU
Spain asked to enter the EU (in that moment EEC) in 1977; its entrance was
approved in 1985. From that date on there were significant points in the economic,
political and legal history of the country: (Ministerio de Asuntos Exteriores 2015)

12 June 1985
• Entrance of Spain in the Economic European Comunity

June 1989
• Incorporation of Peseta into the Exchange Mechanism of the
European Monetary System

June 1991
• Entrance in the Schengen Agreement

1992
• Cohesion Funds: support to revitalise and develop regions

2002
• Incorporation of the Euro
1.7. EU Implications on the Spanish Legal System
The EU legal system has a great importance on the Spanish one, as it must be
followed in the country. The international treaties, once validated, become part of
the internal regulation of Spain.
However, although it exists a transfer of competences from Spain to the EU the
Constitution also extends the limits of that transfer. These limits are related to: the
State sovereignty; the Spanish constitutional structures: and the ential values and
principles consecrated in the Constitution.
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Anyway, the jurisprudence of the European Court of Justice and the European
Court of Human Rights must be accomplished in the country. (Moreno Bobadilla
2016)

1.8. Short Story
Anne and John are talking with some friends, and they just told them about a trial
they will have soon, and in which the parts have decided not to hire a lawyer.
Anne and John are very surprised, because they thought that any type of judgement
required lawyers to be present. However, their friends explained them that this trial
will be pursued through “Verbal Judgement”, and since the reclaim is lower than
€2,000 it is not necessary for any of the parts to hire lawyers.
Do you think you could explain Anne and John the difference between
ordinary judgement (the one Anne and John were thinking about) and verbal
judgement?

1.9. Summary
The Spanish Legal system has gone through very different history lines and changes,
from romans to Muslims and more, until arriving to the modern situation. However,
all those different legal systems that the country has lived have had their own
influence, whereas it is only on vocabulary used nowadays or with real ideas that are
used in the current times; and maybe even more things that we are unaware of. The
important point to highlight is how all different ages that Spain has lived (even before
being called Spain) have meant something and have helped the country reach is
current Constitution and Civil Code, as well as the legal system.

14 | P a g e

1.10. Bibliography
Derecho en la red. 2012. El "Liber iudiciorum". Accessed July 27, 2017.
http://www.historia-del-derecho.es/2012/01/el-liber-iudiciorum.html.
Derecho en red. 2013. La especial necesidad de recopilar el Derecho castellano.
Accessed July 27, 2017. http://www.historia-del-derecho.es/2013/05/necesidadrecopilar-derecho-castellano.html.
European Justice. n.d. Judicial systems in Member States: Spain. Accessed July 27,
2017. https://e-justice.europa.eu/content_judicial_systems_in_member_states-16es-en.do?init=true&member=1.
iAbogado. n.d. Los procesos judiciales civiles y penales. Accessed July 28, 2017.
http://iabogado.com/guia-legal/los-tribunales/los-procesos-judiciales-civiles-ypenales.
Jaimes de Amat, Mijail, Cesar Cristian Jáuregui Herrera, Carlos Gabriel Peralta
Huamani, Quijada Tacuri, Víctor Hugo, Carlos Ricardo Torres Zavala, and Farigh
Yucra Palma. 2005. Cambios principales en el Derecho durante el siglo XVIII.
Accessed July 28, 2017. http://www.monografias.com/trabajos31/cambios-enderecho/cambios-en-derecho.shtml#reform.
López Corsi, Fernando. 2014. Organización judicial en Al-Andalus. Accessed July
27, 2017. http://www.historia-del-derecho.es/2014/02/organizacion-judicial-alandalus.html.
Ministerio de Asuntos Exteriores . 2015. España y la Unión Europea. Accessed July
28,

2017.

http://www.exteriores.gob.es/Portal/es/PoliticaExteriorCooperacion/UnionEuro
pea/Paginas/EspUE.aspx.
Ministerio de Justicia. n.d. Organización de Juzgados y Tribunales. Accessed July 28,
2017.

http://www.mjusticia.gob.es/cs/Satellite/Portal/es/administracion-

justicia/organizacion-justicia/organizacion-juzgados/juzgados-tribunales.
15 | P a g e

Moreno Bobadilla, Angela. 2016. “LOS SISTEMAS DE DERECHOS
FUNDAMENTALES

EN

EUROPA

Y

SU

INFLUENCIA

EN

EL

ORDENAMIENTO JURÍDICO ESPAÑOL.” Facultad de Derecho DEUSTO.
Accessed

July

28,

2017.

http://congresoace.deusto.es/wp-

content/uploads/2016/01/ComunicacionAngelaMoreno.pdf.
Pensamiento Español. 2016. Sistema jurídico de la Hispania Romana. Accessed July
27, 2017. http://pensamientoespanol.blogspot.com.es/2016/02/sistema-juridicode-la-hispania-romana.html.
Universidad de Valencia. n.d. Estructura de un proceso judicial. Accessed July 28,
2017.
http://www.uv.es/legalskills/proceso/a_5_3estructura_de_un_proceso_judicial.ht
ml.

16 | P a g e

2. Contract Law

The legislation that defines the Spanish Contract Law is The Civil Code (Real
Decreto de 24 de julio de 1889, texto de la edición del Código Civil). (Boletín
Oficial del Estado)

2.1. What is a contract?
The concept of what a contract is continues being the same as the one written in
Civil Code in 1889, “a contract exists since one or a group of persons agree on
obligating, one over another, to give something or provide a service”. In a contract
is possible to designate the objective, legal situation coming from the contract and
which originates rights and obligations for all included parts, with no variations due
to the environment (market, business…). (Ministerio de Gracia y Justicia)
2.1.1. Contract Elements
The elements of a contract can be defined as essential, natural or accidental.
Natural Elements
Those elements that are previewed for each type of contract and are going to be part
of it, unless the parties decide to erase them.
Accidental Elements
Accidental elements are those introduced by the parties in the contract, based on a
principle of intention to contract.
Essential Elements
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Those that are necessary for the contract to exist. They are included in the article
1,261 of the Civil Code: offer and acceptance, certain object which is subject of
contract, and obligation cause stablished. (Rodríguez 2016)
2.1.2. Offer and Acceptance
According to the article 1262.1 from the Civil Code, “acceptance is manifested by
the concourse of the offer and acceptance about the matter and cause, which ought
to constitute the contract”. Offer and acceptance are declarations of will done at the
same time. Frequently they are included in one single document, signed by both
parts at the same time. However, it can occur that they are issued in different
moments and places, even if it is not reflected in the documents.
It should also be taken into account that the form is not an essential requisite of the
contract, so the offer and acceptance are not subject to any form. (Derecho en la
Red)
2.1.3. The Intention to Contract
This is the base of the general theory of Law. It implies the acknowledgement of a
power to regulate the objectives and interest desired by all parties. It is the base of
contracts as well, which means that the individual has freedom to decide over
contracting or not; also, parts have a total freedom of choice regarding the type of
contract; parts can freely celebrate atypical contracts; and finally, parties have the
capacity to modify the content of the typical contracts. However, contractual
freedom has a series of limits stablished by the Civil Code. (Iberley)
2.1.4. Capacity to Contract and Minors
The following groups cannot give consent (Sanahuja Miranda Asociados):
❖ Minors who are not emancipated (unless those contracts allowed by law to be
done by themselves or with assistance of their representatives, and contracts
related to goods and services typical to their age and social uses).
❖ People with legally modified capability, in the legal resolution agreed terms.
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In case of minors who are emancipated, this situation will take place under the
following circumstances:
❖ Being 16 or more.
❖ Agreement of those owning the custody.
❖ Legal concession.
2.1.5. Corporations or Legal Persons
Legal persons, as they have their own legal personality (which is independent to the
ones of each of their members), they have the complete capacity to act and stablish
contract relationships.
2.1.6. Persons of Unsound Mind
They can intervene in contracts as long as they are legally assisted when necessary.
The necessary figures to include are:
❖ Guardianship: authority given by law to an adult to take care of a person and
his/her goods when not able to do it alone.
❖ “Curatela”: legal institution by which the person named to complement the
capacity of the disabled does so, in all acts and legal businesses necessary.
❖ Legal Defendant

2.2. Consideration of Contract
This is one of the basic requirements for the existence of a contract. It is the main
motive that makes the parts obligate one against another. The referred motives have
no legal relevance as well as they licit; the cause is the stereotyped motive in
contracts. But when the motive is not licit, it becomes relevant and can cause the
nullity of the contract. (Travezaño)
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2.2.1. The Nature of Consideration and Rules that govern Consideration
In order for the cause to be considered it needs to exist, be licit and true (the parts
need to be after the cause celebrated).
2.2.2. Illegality
A contract can be considered illegal when it is not considered to have a cause. Also,
it will be considered illicit when it is seen to be against imperative or moral laws.
(Wolters Kluwer)

2.3. Contract Terms
Contract terms are stated through the different articles from the Civil Code.
❖ When the terms are clear, contractors will follow the literal meaning; but when
they seem contrary to the intention of the contractors, intention will prevail
over words.
❖ In order to judge the intention of contractors, it should be attended the acts
of the parts.
❖ It should not appear in the contract different things to those about which the
interested parties contacted.
❖ If any part of the contract admits more than one meaning, it should be
understood the one which is more adequate for the effect to be produced.
❖ The contract clauses should be interpreted one for another, so that in case
there is any doubt the rest of the clauses give sense to it.
❖ Words with different meaning will be understood according to the meaning
which is more fitting to the contract.
❖ Interpretation of any doubtful part of the contract should not favour the
contractor responsible for creating that part.
❖ When it becomes impossible to solve the doubts by the stablished means, if
they fall over accidental circumstances and are free, they will be solved in
favour of the lower transmission of rights and interests. In case it is not free,
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it should be solved looking for the highest reciprocity of interests. (Boletín
Oficial del Estado)

2.4. Discharge of a contract
A contract is discharged when it does not arrive to unfold the effects to what it was
destined to. Discharges of a contract can be divided in two types (Gómez 2015):
2.4.1. Disability
It occurs when the contract is affected by the existence of essential elements which
are not applicable by the legal system. Depending on the gravity of the circumstances
it can be distinguish between:
Lack of existence
A contract is considered inexistent when it omits an element required by the legal
business.
Nullity
It is the greatest qualification of the legal system. It revokes any legal effectiveness
to the contract relationship. It occurs when the contract is against imperative or
prohibited norms, or when it lacks any requirement understood as inexistent.
2.4.2. Cancellation
It presents some anomaly proceeding from determined conflicts on the capability or
willingness giving place to the action of nullity or impugnation.
Cancellation is a class of disability focused to the protection of one of the parts of
the contractual relation, only when that part is legitimated to plead, which will
produce the destruction of the act with retroactive character or co-validation of the
contract through confirmation.
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Causes of cancellation
Mistake: in order for the mistake to cause the cancellation, it should fall over the
substance of the matter which was object of the contract, or over those conditions
which were principally giving motive to it. A mistake about the person will only
cancel the contract when the person was the principal cause of the contract.
Violence
It is considered as violence when “in order to get the agreement it is used an
irresistible force”. It is given in the causes when the willingness of the contractor is
replaced by the one of the aggressor.
Intimidation
It occurs when it is inspired in one of the contractors a rational and funded fear to
suffer an imminent harm, either to the person, goods, descendants, family…
It must exist an efficient relation of causality between the fear and the agreement.
The threat needs to announce an upcoming and grave evil, and it needs to be unjust
and extravagant to Law. If the threat is merely related to the exercise of law, it is not
considered intimidation.
Malice
It consists on inducing other people to celebrate a contract incurring in an error. It
occurs when someone makes a contractor participate in a contract through words
and schemes, when he/she would have not participated otherwise. In order for the
contract to be annulled, it should be grave.

2.5. Short Story
Anne and John just got a new job in Spain, but they are upset due to the written
contract they have received.

22 | P a g e

Some of the clauses do not correspond with the previously agreed contract. They
are wondering if the contract is legal considering the incongruences.
According to the Civil Code, in the contract it should not appear anything different
to the agreement which the interested parties reached. Taking this into account, the
contract that Anne and John received should not be considered legal, and they are
entitled to ask for a rectification that meets the previous agreement set by both
parties.
Try to answer these questions: can Anne and John be obliged to sign the
contract as it is? Are they entitled to ask the employer to change the contract?

2.6. Summary
Contracts always need to be freely agreed by all sides participating in the contract. It
will always be done under a common agreement by all parts, and when the main
cause is not fulfilled or any of the parts is not freely agreeing to the terms, it will be
not considered valid.
It is also important to bear in mind how some groups (such as under aged, mentally
disabled) require special conditions when being part in a contract.
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3. Employment Law

Employment Law in Spain is regulated by the Labour Code and the Civil Code. The
labour code is made of different consolidated norms in which all redactions are
included. More concretely, it includes text from the Spanish Constitution, the
Labour Legislation, Social Security, laws of Prevention of Occupational Hazards,
Infractions and Sanctions on the Social Order and Social Jurisdiction. (Ministerio de
la Presidencia y para las Administraciones Territoriales 2017)

3.1. Employment Contract
Employment Contract Laws are under the Labour Legislation. All details and
information related to the contract (information about the elements, main
conditions related to the work performance, etc.) are regulated by the Royal Decree
1659/1998. (Ministerio de la Presidencia y para las Administraciones Territoriales)
The employment contract and the requirements to work in Spain for people that do
not own the Spanish nationality varies depending on the country of origin. However,
all citizens from the European Union Member States, Iceland, Liechtenstein,
Norway and Sweden, can benefit from the same requirements.
All formalities ought to be done if the person is going to stay more than three
months in Spain; the person must personally ask to be inscribed in the Central
Registry of Foreigners in the Foreign Office (or police station) of the region the
person is going to live. That is the only requirement (and only if the person is going
to stay for more than 3 months) to stay and/or work in Spain. The foreign person
from the mentioned countries will enjoy and be subject of the same laws and norms
as the Spanish nationals. (Universitat de Barcelona)
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3.2. Different types of employment
There are different types of labour contracts in Spain, divided depending on different
aspects: regarding the duration of the contract, we can find indefinite contract and
contracts for a defined time period; regarding the hours worked per day, we find
full-time contracts and part-time contracts. However, inside these “big” types we
can find multitude of contracts in Spain.
Indefinite contract
Contract established with no limits of duration of the job performance. Indefinite
contracts can be full time, part time, or for the offer discontinued services.
(Ministerio de Empleo y Seguridad Social)
Defined time period contract
Contract in which it is stablished a labour relationship for a determined time, either
full time or part time. (Ministerio de Empleo y Seguridad Social)
Training agreement
Type of contract destined to improve the professional qualification of the youth. In
this type of contract the student has a retributive labour experience in a company at
the same time as an educational experience (VET, education…). (Ministerio de
Empleo y Seguridad Social)
Internship
Type of contract that looks to provide a student with the adequate professional
formation to the education owned. It is not only related to acquiring experience, but
to acquire experience related to the cursed studies. It is a type of contract reserved
to owners of University degree titles, of VET titles. (Ministerio de Empleo y
Seguridad Social)

26 | P a g e

Part-time contract
Contract in which the worker and company have agreed a number of hours worked
that is inferior to the ones of a full-time worker on a comparable position. (Ministerio
de Empleo y Seguridad Social)
Group contract
Type of contract between the employer and the chief of a group of workers (group
chief) in which the employer does not have any rights or responsibilities towards the
members of the group individually, only against the group chief. (Ministerio de
Empleo y Seguridad Social)
Distance job contract
Contract in which the majority of the job is done in the employee’s home or a place
selected by the employee, instead of the company’s centre of work or offices.
(Ministerio de Empleo y Seguridad Social)

3.3. Basic Obligations of the Parties
Employer
The obligations of the employer are very wide (López):
• The employer is responsible for determining the Collective Agreement used
in the working relation between employer and employee.
• They are also responsible for respecting all rights included in the Workers
Statute Law.
• They need to adjust to the General Law of Social Security, including points
such as inscribing the worker on the Social Security.
• Comply with the Law of Prevention of Occupational Hazards.
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Employee
According to the Workers Statute Law, workers have as basic obligations (BOE
2017):
• Accomplish the concrete obligations of the working position
• Observe any labour risk prevention measures adopted
• Follow orders of the employer related to the regular commanding of their
directive faculties
• Do not concur with the activity of the company
• Contribute to the improvement of productivity
• Anything derived of the concrete labour contract

3.4. Basic Rights of Employees stemming from legislation
According to the article 4 of the Workers Statute Law, workers have a series of basic
rights (BOE 2017):
• Work and freedom of choice of profession
• Free syndication
• Collective negotiation
• Adoption of collective conflict measures
• Strike
• Reunion
• Information, consult and participation in the company
Workers also have a series of rights related to work:
• Effective occupation
• Promotion and professional formation at work, including formation related
to the adaptation of modifications of the working position, etc.
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• To not be discriminated direct or indirectly for the job or once employed, due
to reasons of gender, civil status, age, race, social condition, religion, political
ideology, sexual orientation, affiliation to a syndicate, or due to the language.
• To not be discriminated for a disability, as long as it allows to develop the
working position.
• To their physical integrity and an adequate policy of prevention of
occupational hazards.
• Respect to their intimacy and dignity.
• Punctual perception of the agreed or legally stablished remuneration.
• Individual exercise of actions coming from their labour contract.
• Any other rights specifically agreed on the labour contract.

3.5. Short Story
Ana and Juan work in Human Resources in a company, and they would like to hire
a specialist in one of the main working topics of the company. However, the
specialist would only be able to work on very concrete hours if she had to come to
the office, as she lives in a different town.
For this reason, Ana and Juan are thinking whether they prefer to offer a part-time
contract or a distance job contract to the specialist.
In order to decide, they should take into account if the number of hours worked is
more important than having the person physically available in the office.
Would you be able to explain them the types of contracts available in Spain
depending on the hours worked? Do you think there is any other type of job
contract they should consider?
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3.6. Summary
Employment in Spain is extensively protected by law, with all different types of
employment contracts covered and the rights and duties of the parties clearly
specified along the labour laws.
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4. Business Law

4.1. What is a Company
According to Commercial Law, it is possible to consider a company as the
professional exercise of an organised economic activity, with the intention of acting
in a goods and services market. It includes all company sizes, from big companies to
SMEs. The points distinguishing a constitutive form of company are (Derecho en la
Red 2012):
❖ Economic activity that allows to distinguish the activity of the company from
merely artistic or intellectual activities.
❖ Organised activity, directed to accomplish a rational project.
❖ Activity continued, professional, systematic and thought to last with an
intention to provide a benefit that constitutes a way of life, distinguishing it
from other economic activities not exercised professionally.

4.2. Available company types
There are numerous types of company available for creation. The most suitable type
to choose when deciding to create a company depends mostly on three points.
4.2.1. Points influencing company types
Liability
A company can be either of limited or unlimited liability. Limited liability means that
the liability does not exceed the investment made in the company, which means that
even if the company goes bankrupt or has remaining debt, the partner does not have
to comply to more than the amount invested (Investopedia). However, in unlimited
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liability company owners are equally responsible for debt independently of the
amount invested.
Number of partners
Depending on the type of company that wants to be created, it is necessary to have
a minimum number of partners: from 0 to more than 3.
Social Capital
Some company types require a minimum social capital, while other have no
minimum.
4.2.2. Company types
Once understood the main points that can influence on the decision as to what type
of company form, it is time to take a look at the main company types that can be
found on the Spanish legal system (Ministerio de Economía, Industria y
Competitividad):
Number of
partners

Type of Company
Individual

1

Limited
Liability 1
Entrepreneur
Community
of At least 2
property/goods
Civil
Society/partnership

At least 2

Collective society

At least 2
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Social Capital

Liability

There is no legal The partner is
minimum
responsible
with all his
property
There is no legal Unlimited with
minimum
exceptions
There is no legal The partner is
minimum
responsible
with all his
property
There is no legal The partner is
minimum
responsible
with all his
property
There is no legal The partner is
minimum
responsible
with all his
property

Limited
Partnership
Limited
Society

Simple At least 2

Liability At least 1

Limited
Liability At least 1
Society of Successive
Formation
New Public Limited At least 1
Liability Society
Maximum 5
Limited Company

At least 1

Limited Partnership At least 2
with a share capital
Limited
Society

Labour At least 2

Labour
Company

Limited At least 2

Cooperative

Associated
Cooperative
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1st Degree
cooperatives: At
least 3
2nd Degree
Cooperatives: 2
cooperatives
Workers At least 3

There is no legal The partner is
minimum
responsible
with all his
property
At least 3.000 Limited to the
euros
agreed/
included capital
for the society
There is no legal Limited to the
minimum
agreed/
included capital
for the society
At least 3.000 Limited to the
Maximum
agreed/
120.000
included capital
for the society
At least 60.000 Limited to the
euros
agreed/
included capital
for the society
At least 60.000 The partner is
euros
responsible
with all his
property
At least 3.000 Limited to the
euros
agreed/
included capital
for the society
At least 60.000 Limited to the
euros
agreed/
included capital
for the society
At least what is Limited to the
agreed on the agreed/
statutes
included capital
for the society
At least what is Limited to the
agreed on the agreed/
statutes
included capital
for the society

Professional Societies

At least 1

Depends on the Limited to the
social
form agreed/
adopted
included capital
for the society
Agrarian
At least 3
There is no legal The partner is
Transformation
minimum
responsible
Company
with all his
property
Mutual
Guarantee At
least
150 At
least Limited to the
Association
participant
10.000.000 euros agreed/
partners
included capital
for the society
Venture Capital Entity At
least
3 Venture Capital Limited to the
members on the Society: at least agreed/
Administration
1.200.000
€. included capital
Council
Venture Capital for the society
Funds: at least
1.650.000 €
Economic
Interest At least 2
There is no legal The partner is
Groupings
minimum
responsible
with all his
property

4.3. Company Formation
The formation of a company has many points that in general are similar
independently of the country, while others highly depend on the place where the
company is going to be located. (Centro de Información y Red de Creación de
Empresas)
For example, the first steps include conducting a SWOT (strengths, weaknesses,
opportunities, threats) analysis and creating a Business Plan, which has to be done
by any person interested in creating a company independently of the place.
However, the next step, selecting the legal form, is highly dependent on the place;
in Spain, the available legal forms to create an entity are basically the ones included
in the previous point. Following with the creation of the company, depending on
the selected legal form it will be necessary to go through different types of paperwork
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(unless we are talking about an autonomous entrepreneur, who has no constitution
paperwork). In the following website is possible to see the required things in Spain
for each type of company: Website "Creación de Empresas". In this same page is
also possible to see the different procedures necessary to follow depending on the
legal form, in order for the company to start business.
Independently to all those procedures, some types of legal forms have the possibility
to do some parts of them online.

4.4. Company Operation-Obligations
There are several legal obligations to be performed before the constitution and
during the activity of the company.
Before starting the activity, it will be necessary to present a fiscal registration and
register on the Economic Activities Tax in the required Treasury.
Once started the activity, it will be necessary to declare the VAT, to tax the PIT,
declare the annual operations with third parties, or any other necessary legal
requirement concretely to the type of legal form.
Regarding any labour obligations, self-workers will have to register at the SelfWorking Regime of Social Security, while companies will register at the General
Regime of Social Security. Companies need to register their workers as well in Social
Security. They are also legally compelled to register workers on a regime of working
accidents, professional sicknesses or a mutual work accident insurance company.
(Mataró Empresa)

4.5. Company Liquidation
A company liquidation occurs when there is no interest in continuing pursuing the
business and the property is not going to be transferred, or there is a general
bankruptcy that prevents from continuing the activity.
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In order to pursue the liquidation all partners need to agree on it and there cannot
be any workers or partners owned money to. All working relationships need to be
legally finished before proceeding with the company liquidation.
The liability of the partners will depend on the legal type of organisation; in the
previous point where the types were explained it is possible to see the liability related
to each of them.
Also, there is a series of legal procedures related to liquidation. Most of these
procedures are very similar as the ones done in the creation of the organisation, but
with the opposite intention:
❖ Tax Register Declaration of ending activity in the Register of Business from
the corresponding Tax Register Agency.
❖ Leave of the partner or person, if necessary, in the general regime of Social
Security.
❖ Communication of the definitive ending in the Business Register.
❖ Dissolution of the society in front of a Notary.

4.6. Short Story
Anne and John have decided to create a new company, but they are not sure of
which legal form should they use; on the one hand, they would prefer to create a
Civil Society since it does not need any minimum capital, but they are scared of the
total liability that comes with it.
On the other hand, they could create a Limited Company, since the liability only
includes the assets included in the company, but the necessary capital is too high.
Could you explain Anne and John the differences between those types of legal
forms? Do you think there is any other type they should consider?
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4.7. Summary
Knowing what a company is and the responsibilities and duties that all parts have in
a business relationship is highly important to pursue a successful relationship.
There are many legal aspects to consider in business law; one of the most important
things is the necessity to always bear in mind that depending on the legal type of
organisation, the legal activity to do is going to be different. Anyhow, there are
general aspects common to all of them.
Having a clear vision of what is going to be legally needed to the concrete type of
organisation will help in all the steps of an organisation’s life (from creation to
liquidation).
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5. Important Aspects of Civil Law and
Public Law

It is possible to find Public and Private Law; Public Law is the one related to aspects
in which intervenes a figure of authority, while Private Law talks about the
relationship between particulars. In Spain, one of the parts composing Private Law
is known as Civil Law. (De Castro Vitores 2004)

5.1. Civil Law
Civil Law is focused on the individual person, they intend to guard the rights of the
individual (such as house rights, nationality, capacity…). But civil law is also focused
on the legal aspects of the concept of family, patrimony, etc. (De Castro Vitores
2004). In Spain, it is regulated by the Civil Code.
5.1.1. Valid marriage and divorce
Types of marriage in Spain

Religious Marriage
The only needed legal procedure to make valid a religious marriage in Spain is to
present the ecclesiastic certification with any circumstances required by the law.
In the case of marriages from Islam, Jewish, or the Federation of Evangelic Religious
Entities of Spain, it will be necessary to proceed with the papers previous to the
process of marriage capability for the two last ones and advisable for the first one.
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Once this is done, the marriage will need to be celebrated in a maximum time of 6
months. (Ministerio de Justicia)
Civil Marriage
Civil marriages can be celebrated in different ways:
❖ Marriage celebrated before the Registrar of Civil Registration or the Peace
Judge. The celebration minutes of civil marriage will be the inscription, which
will be signed by the Registrar of Civil Registration, both contractors, both
witnesses and the Secretary.
❖ Marriage celebrated before the Mayor or Council in which the Mayor
delegates: the marriage act will be given to the Civil Registry from the place
where the marriage was celebrated, and the Civil Registry will be responsible
of doing the inscription.
❖ Marriage celebrated in front of a Judge Secretary: it will be included in the
minutes and if it is done in front of a Notary it will be considered public
writing. It should be signed, apart from the person in front of whom is going
to be celebrated, by the contractors and the witnesses. Each one of the
contractors will have a copy of the marriage celebration and the Authorizer
will forward an authorised copy of the document to the Civil Register to its
inscription. (Ministerio de Justicia)
Marriage in another country
Marriages in another country include those marriages in which at least one of the
contractors has the Spanish Nationality, even if it is acquired after celebrating the
marriage. In order to make these marriages legal it is necessary (Ministerio de
Justicia):
❖ For canonical marriages:
o Presentation of the ecclesiastic certificate
o Birth certificate of the Spanish contractor by the Spanish Civil Register
o Birth certificate of the foreign contractor
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o National Identification Document of Spanish nationality
o Accreditation of the place of living of the promotor in Spain
o Declaration data paper
❖ For civil marriages
o Marriage certificate from the foreign Civil Register
o Birth certificate of the Spanish contractor by the Spanish Civil Register
o Birth certificate of the foreign contractor
o National Identification Document of Spanish nationality
o Accreditation of the place of living of the promotor in Spain
o Declaration data paper
Divorce

One of the most important things to bear in mind regarding divorce is that in Spain
it is needed for the marriage to have lasted more than 3 months to get a divorce.
There are two types of divorce:
❖ Mutual agreement divorce: this type of divorce is either required by both parts
or required by one and agreed by the other.
❖ Contentious divorce: required by only one part.
The necessary documentation to formalise the divorce will be:
❖ Marriage certificate
❖ In case of having children, birth certificate
❖ Documents backing the patrimonial situation of the family
❖ In case it is a mutual agreement divorce, proposition of regulation agreement
between parts, in which it is established the consequences and the agreements
after the divorce (use of the house, visit of the children…)
In case of a contentious divorce, there is no regulation agreement and it is not
necessary to expose any reason. There is no need of accrediting anything to ask for
this type of divorce.
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Divorcing in Spain means losing the succession rights, widow’s pension, but it also
means a loss of all obligations related to marriage (help, share of food, care…)
(UnComo).
5.1.2. Lease Agreements and acquisition of real estate
Lease Agreement

Lease agreements are regulated by the law 29/1994 of Lease Agreement, last
modified in 2013.
According to the Spanish law, the amount of time of the lease is agreed between
both parts, and the compulsory extension lasts 3 years, which can be increased 1
more if none of the parts says otherwise. In case the owner needs the house for a
direct family member or spouse, it can be recovered after a year as long as the tenant
is informed 2 months before.
Regarding the leave of the flat, the tenant can do so after 6 months without further
explanation as long as it is notified to the owner 1 month before. Both parts can also
agree on a condition in which the tenant will pay 1 month per year not accomplished
of contract if leaving early, but that depends on the contract.
Bail cannot be increased during the first 3 years of contract but the owner can ask
for a raise/ the tenant can ask for a drop, with each prorogation, until arriving to 1
or 2 monthly payments.
When a flat with tenants is sold, if there is a contract appearing in the Property
Register, the tenants are allowed to stay as long as the contract says; in case it does
not appear, if the new owner decides to not lease the flat, tenants can stay up to 3
months.
Rent payment can be substituted by work done in the house by the tenant; in case is
the owner who does the work, if it has been more than 3 years since the beginning
of the agreement it is allowed to increase rent.
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Talking about defaulting eviction, after one month of default tenants have 10 days
to pay before the owner is allowed to take judicial actions for eviction. However,
that eviction must always be done through a judicial way.
Finally, it has been created a Registry of lack of payment sentences that owners will
be allowed to see (only after accrediting a lease contract proposal with the person of
interest). People appearing in the Registry will be allowed to be taken off it once they
have paid their debt. (enalquiler 2017)
5.1.3. Tax Obligations
Tax obligations are legally collected on Article 17 from the Tax Obligations General
Law, in which it is registered a tax relationship as the “extent of obligations, duties
and rights originated from the application of taxes”.
Obligations
The principal obligation under this law is to pay the corresponding tax quote.
Additionally, we find the “taxable event”, which is explained as the budget fixed by
law to stablish each tax and whose creation introduces the principal tax obligation.
Accrual is “the moment in which it is understood as done the taxable event and in
which it is produced the principal tax obligation”.
Another important point are the exemptions, which shall not be confused with “no
subjection”. Both concepts carry the same result, a lack of tax payment. However,
they are legally different.
❖ Exemptions come from a tax standard with a defined taxable event, which
usually originates a tax obligation. However, it exists an exemption norm
ordering that the tax obligation is not fulfilled in certain cases, regardless of
the taxable event.
❖ No subjection implies that taxes under it are not inside any taxable event,
which means that the lack of inclusions negatively delimits the taxable event.
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It is as well important in tax obligation to make account payments. It is defined as
the tax obligation to satisfy an amount to the Tax Agency for the legal person obliged
fractionated payments, the retainer or the legal person obliged to make deposits to
an account.
The Tax Obligation Law allows each tax’s own laws to stablish different amounts to
deduce than the ones fixed from the account payments made.
Finally, we find the obligations between particulars that come from a tax. They are
defined as the obligations with a tax nature that can be demanded between tax
obligors, considering obligations are generated as a consequence of acts of
repercussion, retention or deposit to an account that are legally foreseen. (Fiscal
Impuestos)

5.2. Public Law
Public Law is related to a common, collective interest. It consists on creating general
conditions (mainly related to freedom and security) that can allow individuals and
groups to achieve their particular interests. Public Law is made of norms regulating
the powers of the State, the relationships between those powers and also the
relationship between the powers and individuals. (Derecho en la Red 2012)
Public Law is a very wide subject in which we can find several types of laws:
administrative, financial, constitutional, penal, process, international (public), or
labour laws. (Universidad Pompeu Fabra 2009)

5.3. Short Story
Anne and John want to get married, but they would like to do it in Spain, since they
are both living there. John is British but has the Spanish nationality, and Anne is
German, and they are wondering which documents they should ask in their home
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countries and Spain in order to ensure that the marriage, which is going to be
celebrated in a religious way, is legally accepted in all countries.
Spanish marriages require one of the two parts to have the Spanish nationality. Since
John has it, it would be possible for them to do it. Taking this into account, they
would need a series of documents.
Would you be able to tell Anne and John the documents they would need?
Can you explain the legal differences between the religious marriage and civil
marriage regarding paperwork? Do you think John and Anne could get
married in other country and have their marriage recognised in Spain?
Where?

5.4. Summary
Civil and public law are of extremely importance when living in a new country but
also to know about your own country, since they direct many parts of the citizens
life. For example, it is important to bear in mind the need of knowing about the
different paperwork that is going to be needed when deciding to get
married/divorced, and how these actions depend on the nationality of the person
pursuing them. Also, it is essential because it controls necessary parts of living in a
country as it is the renting of a flat.

5.5. Bibliography
Congreso de los Diputados, Gobierno de España. 2003. Capítulo segundo.
Derechos y libertades. Sección 1.ª: De los derechos fundamentales y de las libertades
públicas.

Artículo

20.

Accessed

September

6th

2017.

http://www.congreso.es/consti/constitucion/indice/titulos/articulos.jsp?ini=20&
tipo=2.
45 | P a g e

Derecho Constitucional. 2012. Derecho público y Derecho privado. Accessed
September 6th 2017. http://www.derechoconstitucional.es/2012/01/derechopublico-y-derecho-privado.html.
enalquiler. 2017. Nueva ley de arrendamientos urbanos. 5. Accessed September 4th
2017. http://www.enalquiler.com/guias/ley-fomento-alquiler.
Fiscal Impuestos. s.f. La relación jurídico-tributaria. Las obligaciones tributarias.
Accessed September 6th 2017. http://www.fiscal-impuestos.com/4.La-relacionjuiridico-tributaria.-Las-obligaciones-tributarias.html.
iAbogado. s.f. Los procesos judiciales civiles y penales. Accessed July 28th 2017.
http://iabogado.com/guia-legal/los-tribunales/los-procesos-judiciales-civiles-ypenales.
Mataró Empresa. s.f. Obligaciones legales. Accessed September

4th 2017.

http://www.mataroempresa.cat/es/1924-2/.
Ministerio de Justicia. s.f. Autorización - Inscripción al Matrimonio. Accessed
September 4th 2017. http://www.mjusticia.gob.es/cs/Satellite/Portal/es/serviciosciudadano/tramites-gestiones-personales/inscripcion-matrimonio?param1=1.
UnComo. s.f. Cómo divorciarse en España. Accessed September 4th 2017.
https://educacion.uncomo.com/articulo/como-divorciarse-en-espana-20297.html.
Universidad de Valencia. s.f. Estructura de un proceso judicial. Accessed July 28th
2017.
http://www.uv.es/legalskills/proceso/a_5_3estructura_de_un_proceso_judicial.ht
ml.
Universidad Pompeu Fabra. 2009. Parte General del Derecho Civil Patrimonial.
Accessed September 6th 2017.
https://www.upf.edu/dretcivil/_pdf/mat_fernando/civiluno.pdf.

46 | P a g e

6. Data Protection

The Data Protection Law was first instituted in Spain in 2000 and it has suffered
several modifications since then, being the last one included in 2011. It can be found
under the Organic Law 15/1999 of Personal Data Protection. (Boletín Oficial del
Estado 2011)

6.1. What is personal data?
According to the Spanish Law, personal data can be considered as any information
related to physical persons who are either identified or could be identified. (Boletín
Oficial del Estado 2011)

6.2. Sensitive Data Inside Personal Data
Sensitive data is a part of personal data that can show concrete information about
the person, such as: race or ethnic background, political opinions, religious or moral
convictions, syndicate affiliation, health or sex related information… In general,
sensitive data englobes any data able to reproduce, either by its nature or its context,
any type of discrimination towards the person.
Sensitive data is protected under article 7, and no one can be obliged to give this
type of information to anyone. In case it is intended to gather information about
sensitive data, it is compulsory to previously let know the person and to get the
written consent of the person.
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In the case of ideological, synodical affiliation, religion and beliefs information, the
exception comes in the files about affiliates, associates of members that are owned
by communities expressly due to these types of endings (religious, political,
syndicates…), as long as the granting of that information has the consent of the
person.
Information related to race, health and sex life can only be gathered if a law stablishes
it or there is an expressed consent.
It is forbidden to have a stocked file of sensitive information with the only excuse
of stocking information.
Sensitive data, however, can be used by health personnel as long as the use is related
to the prevention or medical diagnosis of the person. However, it must be done
under professional secrecy. (Boletín Oficial del Estado 2011)

6.3. Collecting personal information
The collection notices, rights and obligations are included in Article 5 of the Data
Protection law.
All people need to be previously warned and informed about any collection of
personal information. They will also need to be informed about the existence of any
files, the use it is going to be made of that data, and who is going to be receiver of
the information.
In case the information about a person has not been obtained by the person, it will
be compulsory to inform him/her in a maximum time of 3 months since the
gathering, unless there is a law that says it is not necessary, or the data is going to be
used for historical, scientific or statistical matters, if it becomes impossible to contact
the person, or if the information comes from publicly accessed sources. (Agencia
Española de Protección de Datos 2014)
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6.4. Freedom of Information and Expression
According to Article 20 of the Spanish Constitution, they should be recognised and
protected the rights to freely express and spread thoughts, ideas and opinions
through words, writings or any other mean; the right of literary, artistic, scientific
and technical creation; the right of academic freedom; and the right to communicate
or receive information by any mean of diffusion. None of these rights can be
restricted through censorship.
Those freedoms have the limit in the respect to the rights previously mentioned, the
laws and the right of honour, intimacy, image and protection of youth and
childhood. Only buy a legal resolution will be acceptable to agree a kidnapping of
publications, recording or other means of information. (Congreso de los Diputados
2003)

6.5. Short Story
Anne and John have realised that the webpage of a company which makes activities
for children birthdays and events, has uploaded a picture of their son; they are upset
because they did not recall signing any type of data protection agreement, and the
child is under 18.
Since they were not warned about the use of that data, they firmly believe it is illegal
from them to upload that picture.
According to the Spanish law, one of the limits regarding freedom of expression is
the protection of youth and childhood. Considering this, it would not be legal for
the webpage to post any image of an underage person unless they have written
consent of the parents.
Do you know any other limit regarding freedom of expression in Spain? Could
you explain which data is considered “sensitive” and why?
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6.6. Summary
Personal data is a very delicate topic as it involves information about individuals that
should not be disclosed before previous agreement. The treatment of that
information should be highly careful.
Also, it is important to always remember the freedom of information and expression;
however, it is a topic that can in some cases crash with personal data protection,
since sometimes the information one is willing to obtain/promote involves another
person’s personal data.
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Chapter 1
Legal system

1

BASIC PRINCIPLES OF NATIONAL LEGAL SYSTEM

The legal system (legal system) is the sum of all legal norms that are
within a given period of time in the territory of that State. Legal standards are
grouped together into broad units, depending on how they relate relationships and
what is the subject legislation. The most general division of the legal system is the
division into private law and public law. This division has become of crucial
importance since the year 2014, in which the new Civil Law (the new Civil Code)
contains

a

basic

regulation

of

all

legal

branches

of

private

law.

The legal norms are divided into several sectors according to the constitutional,
family, criminal, labor, civil, commercial, administrative, financial law. The sources
of law are the forms, the forms in which the law enters into. Legal theory
distinguishes between the two law groups from the time of Roman law:

Private - whose primary concern is the protection of the interest of the individual,
is regulated social relations on the basis of equality of the participants, this includes
the right of civil, family, business

Public - includes regulations issued for the benefit of the entire society, governed by
the state relations in which the State acts as a superior participant, the bearer of power
(authorities state) against subordinates such as constitutional, criminal,
administrative, financial
There is no precise boundary between public and private law - we can
include, for example, labor law.
Constitutional law is a pillar of law. It is part of public law. It mainly regulates:

2

- values and principles that determine the nature of state power (republic,
democracy, rule of law, etc.)
- the structure of the state bodies and their functions (status of parliament,
government, courts, president, etc.)
- territorial organization, the status of municipalities,
- addressing national issues, the status of minorities, the status of a citizen
(citizen status, citizenship issues, fundamental rights and freedoms, citizens'
obligations)
- principles of foreign policy, position in the international community.
Legislation creation and application can still be within a single state internally divided.
This is especially true if the state is established as a federal one. Czechoslovakia was
also a federation between 1969 and 1992. At that time, Czechoslovakia had its own
bodies, Slovakia had its bodies, and federal bodies were superior to them. At that
time existed the Czech National Assembly, the Slovak National Assembly and the
Federal Assembly. The Federal Assembly adopted regulations on the basic issues of
the functioning of the state, while the individual national authorities adjusted their
own affairs.
This was the case, for example, in the territory of today's Czech Republic at the time
of the existence of Austria-Hungary (creation of dualism: 1867). First there was the
Habsburg constitution - Austrian, where the Hungarians were one of the nations,
just like the Czechs. Unlike the Czechs, however, the Hungarians gained the origin
of dualism. That means that the monarchy began to be called Austria-Hungary: it
was obvious that Hungary wanted to modify its own affairs. Therefore, some issues
related to defense policy, military matters and similarly important issues were
addressed at federal level, but other common issues were taken by the Austrian and
Hungarian legislatures in particular.
A similar division functioned in the time of the Czechoslovak federation (name)
ČSFR did not apply until 1989, i.e. the title has been given a "federative" attribute
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since the fall of totalitarianism, but this does not mean that there was no federation
before 1989 - it is not essential whether it is in the title - the name prior to 1989 was
governed by ideological).
The character of the Czech state summarizes the first article of the Constitution of
the Czech Republic, stating that Czech the republic is a democratic, sovereign,
unified, legal state. At the same time, the democratic attribute means that public
power is exercised through representatives who are elected in free parliamentary
elections. The fact that the state is sovereign means that the Czech authorities cannot
have the sovereignty of an international body. The Czech Republic is a united state
because it is not divided according to a federal arrangement. Finally, the legal state
means that the state authorities must comply with the law. They have to rule the law,
not the specific authorities or officials and their interests (the fact is that in history
the dictatorial regimes also tried to impress the government of the law, but in reality
the law and the courts were heavily abused to fulfill political interests). In history,
however, in some phases it was true that the sovereign was not limited to anyone at
all (sometimes God, but sometimes the sovereignty of God is identified) or nothing.
Part of the legal order, or the individual legal branches, are also legal principles =
certain rules. Legal principles have been shaped by classical Roman lawyers - hence
have undergone a long history of social development. Today, their existence is related
to the contemporary state of the law, whether or not expressly expressed in current
legal norms.
It is said that the legal principles rationalize the whole legal order, that they are its
starting point and criterion, leading ideas. Sometimes they are explicitly expressed in
a legal regulation, sometimes they are not written, but regardless of this, they always
apply - by their very nature. They are ranked among the sources of law, but no
specific rule of conduct is contained, they are highly abstract - they are also called
"standards without concrete testimony". This shows the direction that is followed or
does not hinder specific legislation. A particular standard reads everyone out of the
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prescription, but without at least an intuitive knowledge of the principles on which
that regulation stands, a superficial observer can hardly differentiate the correct
interpretation of the norm from the wrong one. Nevertheless, let us never forget that
legal principles are not values in themselves, they are not self-serving, they are neither
dogmas nor higher goals to which the legal regulation would be - even the highest
legal principles are still just instruments to serve achieving one, to achieve justice.
The most important purpose of legal principles is their role in the legislative process
and further in the process of interpretation or application of law (legal principles
extend the argumentation space, fill the "gaps" in the law, or fill in vague legal terms).
A high degree of generality of legal principles often leads to a very subjective
consideration of a given authority (e.g. a judge) - when interpreting a law, sometimes
the court is obliged to deviate from a clear text and focus on the purpose and purpose
of the law, taking into account relevant legal principles, cases where the text of the
law would obviously lead to absurd and perhaps irrational situations ⇒ The
Constitutional Court of the Czech Republic has declared that the court is not
expressly bound by the literal wording of the statutory provision but may and may
even deviate from it if it is necessary for serious reasons the purpose of the law, a
systematic link, or one of the principles. However, it is necessary to avoid
arbitrariness in such cases and the court's decision must be based on rational
reasoning - the purpose and purpose of the law cannot be sought only in the words
and sentences of a legal regulation, since the law contains and must always contain
principles recognized by democratic legal states.
In interpreting or applying the law, it is therefore necessary to take into account the
possibility of applying legal principles, but at the same time taking into account the
degree of generality. It is therefore desirable to distinguish principles relating to the
entire scope of a particular legal order and principles which are valid only for a
particular branch of law or legal institution. There are, for example, principles
operating within the civil procedural law and also principles relating to criminal
proceedings, which in one and the same case may contradict each other in the
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application, but given their distinction to principles falling within a particular branch
of

law,

they

cannot

be

identified

as

principles

that

collide.

The current trend is the development of legal principles, particularly at international
level ⇒ the principles of European contract law (European Contract Law) have
emerged within the framework of the European Contract Law Commission, which
is made up of a group of independent lawyers and academics.
Legal principles are considered to be the source of law at all, others are typical of
public or private law, and others are relevant even for special legal branches.
Among the municipal principles we can include:
• ignoratia iuris non excusat - ignorance of the law
•

lex posterior derogat priori - the law later abolishes the earlier law

• in dubio pro reo - in doubt in favor of the defendant
• lex retro non agit - the law does not act backwards
• lex specialis derogat generali - a special regulation abolishes the general rules
• lex superior derogat inferiori - the law of higher legal force cancels the law of
lower legal force
• nemo ultra posse obligatur - no one is obligated
• nullum crimen, nulla poena sine lege - no crime, no punishment without law
• pacta sunt servanda - contracts must be observed
• neminem leadere - do not harm others
And other principles such as the principle of justice, the principle of no harm,
equality before the law (it follows directly from the principle of justice, the law applies
equally to all subjects, means exclusion of privileges, and exclusion of respect for
status - nobleman, subject or social class) the principle of the rule of law, the principle
of legal certainty, the principle of the rule of law, the principle of legality (the rule of
law is the basic prerequisite for the good functioning of law, a state which fails to
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respect its own laws, is not competent to fairly demand their fulfillment by its
citizens, a prerequisite for fulfilling the idea of justice).

ESTABLISHMENT OF THE CZECH REPUBLIC
As mentioned above, the Czech Republic has been in the Austro-Hungarian Empire
since the mid-17th century. From the 17th to the 19th Century, the centralization of
the monarchy facilitated the preference of the German language in state and church
self-government. At the end of the 18th century, the Czech national revival began to
grow, i.e. the effort to revive Czech culture and language, and later to gain political
power by parties representing the interests of Czech ethnicity.
In the second half of the 19th century, Czech political figures, such as Frantisek
Palacky, took the view that federalized Austria could be a suitable living space for
the Czech nation and other Slavic nations. This idea was linked to the idea of socalled Austro-Slavism = the political opinion that the Slavs are or should be the
mainstay of the Habsburg monarchy, the wider cultural and economic cooperation
of the Slavs in the Habsburg monarchy, especially the Czechs (and Czechoslovaks)
and the South Slavs.
After the First World War and after the defeat of Austria-Hungary, after October 28,
1918, the Bohemian Crowns, parts of the Kingdom of Hungary, including the
Carpathian Ruthenia, were connected to a new state unit, Czechoslovakia. His first
president was Tomáš Garrigue Masaryk.
After the declaration of independence, border conflicts with Poland and Hungary
took place, as well as the riots in the German regions of the country. In 1938,
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Czechoslovakia was forced to transfer Germany to a large border area (the
Sudetenland) by the Munich Agreement. The southern regions of Slovakia and the
Carpathian region fell to Hungary. A small part of the Czechoslovak territory,
especially the Tesin region, was occupied by Poland. The name of this truncated state
department began to be written with a hyphen (Czecho-Slovakia). For the remaining
short period of time since the Munich Agreement, until the complete break-up of
Czechoslovakia in March 1939, the Second Republic was named. On March 14, 1939,
Slovakia declared independence, and after the occupation by German troops on 15
March 1939, the Protectorate of Bohemia and Moravia was declared the rest of
Czechoslovak territory. The German occupation of Czechoslovakia met the massive
resistance of the country's population and groups supported from abroad. In May
1945, the liberation of Czechoslovakia was completed, and a formally democratic
state was restored. The 1945-1948 period is sometimes called the Third Republic.
After World War II, the country became a totalitarian state and part of the Eastern
Bloc under the Soviet Union. In 1960, the new constitution was changed to the
Czechoslovak Socialist Republic (CSSR). At the end of the 1950s and in the 1960s
liberalization gradually progressed, until January 1, 1969, the unitary state formally
turned into a federation of two sovereign national states - the Czech Socialist
Republic (CSR) and the Slovak Socialist Republic (SSR). The Velvet Revolution,
launched on November 17, 1989, overthrew the Communist regime and enabled the
restoration of democracy and free enterprise. There have been contradictions
between the Czech Republic and the Slovak Republic which eventually led to the
collapse of the common state. Czechoslovakia ceased to exist in the peace process
on 31 December 1992. The former National Republic has taken over the legal order
of

the

divestiture

federation

and

divided

its

assets

and

liabilities.

On March 12, 1999, the Czech Republic was admitted to NATO and on 1 May 2004
it joined the European Union. In 2004, it acceded to the Schengen agreements, which
became part of the Schengen area on 21 December 2007.
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CZECH REPUBLIC AND EUROPEAN UNION
The Czech Republic officially applied for membership in 1996 when Prime Minister
Vaclav Klaus submitted the Czech Republic's application for accession to the
European Union. Accession negotiations began in March 1998. Five years later,
President Vaclav Klaus and Prime Minister Vladimir Spidla signed an Accession
Treaty in Athens, which entered into force on 1 May 2004, when the Czech Republic
became a full member of the European Union.
Accession negotiations concerned the free movement of persons, the free movement
of services, goods and capital, the enforceability of law, the redistribution of money
within

the

EU

and

the

common

currency.

Free movement of persons
- The purpose of free movement of persons is to work freely in any state of the
European Union.
- Many old Member States did not allow immediate entry of citizens of the new
Member States into their labor market. Citizens of the Czech Republic were
able to work without restrictions only in Great Britain, Ireland and Sweden.
The Czech Republic did not require any transitional periods, so citizens of
other Member States could apply for work without any discriminatory
restrictions in the Czech Republic.
- The so-called 2 + 3 + 2 system was introduced, when, after the end of the
multi-year period, the countries had to argue that opening up the labor market
is a direct threat to their economies and threatens them with internal
problems. This issue was reopened at the European Commission in January
2006.
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- Since 1 May 2006, the possibility of working in the following countries has
opened: Greece, Portugal, Finland and Spain. France did so in the summer of
2008. Germany and Austria opened their labor markets for Czech citizens only
in 2011.
- On 22 December 2007, the Czech Republic also became part of the Schengen
area, which removes border controls with other EU countries.

Free movement of services, goods and capital
- the territory of the European Union is a customs union where goods lawfully
marketed in one Member State may be exported to other Member States
without customs or quantitative restrictions. Czech companies have also
opened a multi-market service market. The free movement of capital has
created new investment opportunities
- prior to joining, a survey of Eurochambers' European Chambers of
Commerce on readiness to join the EU was conducted in the candidate
countries in which Czech businesses were considered ready (70%)

Law Enforcement
- When applying for EU accession, the Czech Republic had to adopt norms,
laws and decrees in the legislative order to harmonize Czech law with
European law. However, this unification is not over, and given that the
European Parliament is not giving up and creating new and new laws that are
also new to the Czech Republic, it is subsequently obliged to accept them
-

It is easy to say that EU law is standard in interpreting other norms, Czech
law. If there is a discrepancy between the legal regulations of the European
regulations and the Czech laws, priority is given to the interpretation of
European law. It is the Czech legislator's responsibility to harmonize Czech
regulations according to EU standards. The Czech Republic is bound by EU
law logically from the accession of the Czech Republic to the EU, as of 1 May
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2004. The Czech Republic lost part of the legislative initiative because it is
handed over to the EU. Here is the basic legislative body of the European
Parliament.
- Directly effective European legal standards can be invoked by citizens before
national courts. In criminal law, Member States recognize one another as the
European Arrest Warrant
- With regard to the priority, direct effect and obligation of Euroconform
interpretation, EU law and, in part, EU law is required to be applied by all the
authorities of the Member States. However, the application of general and
administrative courts is particularly important as a form of dispute resolution.
They receive a Union mandate and become co-sponsors of EU law. EU law
most often occurs before administrative courts because it resolves disputes
over the exercise of state authority, which is largely bound by EU law. The
first and preferred application of Community law in the area of administrative
law takes place in administrative proceedings before the administrative
authorities, which have an obligation to apply Community law on their own
initiative and to prioritize Community law in the event of a conflict with a
national standard.

Redistribution of money within the EU
- The Czech Republic, as the acceding State in 2004, entered the running
budget period 2000-2006. The first drawdown took place by the end of 2006
- Since the beginning of its membership, the Czech Republic has become the
so-called "net beneficiary", i.e. that the EU budget revenues exceeded the
expenditure
-

In 2013, the Czech Republic gained 84 billion net budget revenue from the
EU thanks to the acceleration in the use of the EU Structural Funds, thus
continuing to be the net beneficiary; for the year 2017 the net income was
55.4 billion
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- The Czech Republic used the European Social Fund to improve the
employment situation. It is one of the four Structural Funds of the European
Union and aims to improve the employment situation. It is not just about
developing employment or reducing unemployment, but also promoting
equal opportunities and the integration of socially disadvantaged people.
- In the first budget, three operational programs of the European Social Fund
(ESF) were implemented: OP Human Resources Development, the Single
Program for the Capital City of Prague (SPD3) and the EQUAL Initiative
(CIP EQUAL), which concerned the integration of socially disadvantaged
fellow citizens . The Joint Regional Operational Program (JROP) is
associated with the aim of supporting the balanced and sustainable economic
development of all regions of the Czech Republic

The common currency
- The commitment to adopt the euro was also part of the EU accession, but
the commitment does not provide for a concrete date of adoption
- The European currency unit, or the EURO (symbol €), is the currency of the
European Economic and Monetary Union
- Members of the European Economic and Monetary Union are all EU
countries. All countries must cooperate and respect the decision taken by the
European Central Bank. Another group of countries with established
currency is euro area members. These countries have entered the third stage
by accepting the euro as their currency.
- The Czech National Bank will take care of monetary policy in the
introduction of the euro, and the Ministry of Finance will take over the
institutional adoption of the euro. Since 20 February 2006, the National
Coordination Group has also been working on the adoption of the Euro, and
this group is in charge of the cooperation of all the institutions involved.
- The adoption of the euro in the Czech Republic is expected at the earliest in
2019 or 2020
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JUDICIAL PROCES
The judiciary is in addition to the legislative power and executive power of one of
the three branches of state power. The judiciary therefore performs specific state
authorities, which are independent courts. Judicial power is not derived from any
other state power but always from the sovereign that the citizens are in the
democratic states as those from which the existence of state power and its legitimacy
are based. The autonomy and independence of the judiciary is therefore also one of
the basic features of the modern rule of law, and its exercise is therefore governed
by certain general principles:
•

the principle of independence and impartiality of judges
- the separation of judiciary and administration, looser ties in the
organization of the courts, the binding of the court only by law, not by
subordinate regulation, decision-making according to internal
convictions and conscience, stems from the nature of the judicial
power, the court as an unincorporated third party
- Personal guarantees - judge, appointment of judges, irrevocability,
incompatibility, untranslatable, disciplinary liability, employment status,
criminal liability, immunity
- procedural guarantees - impartiality, public, consistency, directness, free
evaluation of evidence, secrecy of voting polls, senate decision-making

•

the principle of the exercise of justice only by the court
- the judiciary is all that requires a solution only by an independent court,
the exercise of justice belongs exclusively to the state, it means both the
status of the court in the system of state bodies and the fundamental
judicial protection of the violated or threatened rights and interests, the
judiciary is exercised in the name of the republic, the constituted system
of courts
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-

it does not mean that other authorities (notaries, arbitrators, arbitration
tribunals, court bailiffs) cannot decide - it is in case of dissatisfaction
that they can go to court. Other authorities use elements of persuasion,
only the court can enforce coercion

• the principle of the legal judge
- The jurisdiction of the court and the judge is laid down by the law, no
one may be taken away from his lawful judge, and it is a legal regulation,
not a subordinate - the direct influence is the legislative power not the
executive. Determining the legal judge avoids any undue influence on
the judge.
• the principle of choir (senate) decision making
- both judges and presiding judges can be held in the senate, connected
with the principle of participation of laymen in court proceedings; in
the case of a single judge, it is actually the exclusion of a lay member
- the composition of the Chambers is determined by the Constitution
• the parties have equal status before the court (including the state as a
separate legal entity)
In the system of courts, there are no relations of superiority and subordination. In
the Czech Republic, this system is four-member:
• Supreme courts (namely the Supreme Court and the Supreme Administrative
Court)
• High courts
• regional courts
• District courts
The Constitutional Court is a special constitutional body of judicial type that
protects constitutionality by assessing the conformity of both the laws and the
decisions of other institutions with the Constitution on a qualified proposal.
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• Requirements for the court and judges are: a court established by law,
independence, and impartiality.
• Requirements for court proceedings: public, public declaration of the
judgment, fair hearing, speed of proceedings,
• Warranties of the accused: the presumption of innocence - the principle of
presumption of innocence guaranteed in Article 6 2 of the Convention, is
recognized as a criminal offense, such a person shall be considered as
innocent unless proven guilty according to law
the right to be informed of the allegations - to make
each accused acquainted in detail and urgently with the nature and cause of the
charge in a language he understands
the right of defense - the other guarantor of the
person against whom the criminal proceedings are brought is the right of defense,
this right includes other rights and the right to adequate preparation of the defense,
the right to defend itself or to choose the defense counsel, or the defense counsel
under certain conditions
free assistance to the interpreter

SUMMARY
The character of the Czech state summarizes the first article of the Constitution of
the Czech Republic, stating that the Czech Republic is a democratic, sovereign,
unified, legal state. At the same time, the democratic attribute means that public
power is exercised through representatives who are elected in free parliamentary
elections. The fact that the state is sovereign means that the Czech authorities cannot
15

have the sovereignty of an international body. The Czech Republic is the united
state because it is not divided according to a federal arrangement. Finally, the legal
state means that the state authorities must comply with the law. They have to rule
the law, not the specific authorities or the officials and their interests.

Part of the legal order or legal branches, where appropriate, are also legal principles
= certain rules = ignorance of the law, the later act repeals the earlier law, in doubt
in favor of the accused, the law does not act retroactively, special regulation cancels
the legal regulation in general, the law of higher legal force cancels the law lower
legal power, impossible, no one is bound, no crime, no punishment without law,
contracts

must

be

observed,

no

harm

to

others.

Czechoslovakia ceased to exist in the peace process on 31 December 1992. The
former National Republic has taken over the legal order of the divestiture federation
and divided its assets and liabilities. On March 12, 1999, the Czech Republic was
admitted to NATO and on 1 May 2004 it joined the European Union. In 2004, it
acceded to the Schengen agreements, which became part of the Schengen area on
21 December 2007.
The judiciary is in addition to the legislative power and executive power of one of
the three branches of state power. The judiciary therefore performs specific state
authorities, which are independent courts. Judicial power is not derived from any
other state power but always from the sovereign.
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Chapter 2
Contracts Law

18

CONTRACT
The contract is generally understood as a will of two contracting parties, which
directs to secure an investment from a jointly profitable project. The project can be
understood as something as simple as buying goods, or something as complex as the
construction of a skyscraper. By the treaty, the parties have the will to establish a
commitment among them and to govern the content of the treaty. The performance
that is the subject of the obligation must be nature of property and correspond to
the interest of the creditor, even if that interest is not merely property. The obligation
arises from a contract, from an act of unlawful conduct or from another legal fact
that is eligible under the law. The obligation cannot be changed without the creditor
and the borrower, unless the law provides otherwise. The creation and duration of
an obligation shall not prevent, unless a statement is made of the basis on which the
debtor is obliged to perform; the creditor is obliged to prove the reason for the
commitment.
Contracts may be synallagmatic -> where the parties have mutual obligations or
asyllagmatics when the obligation arises only on one side. If the parties are rational,
they will want to conclude the contract only on the condition that the benefit will be
in their own interest and will only agree to terms of the contract that will improve
their position. In order for a contract to be effective, the essential functions of
contract law must be vital, which form the basis for concluding effective contracts.
It is therefore necessary to allow cooperation on the part of the parties and thus to
create a legal framework that will support this cooperation (cooperation will be more
profitable than breach of the obligation). It is also necessary for contract law to set
up such rules (mandatory and constructive contract law standards) that effectively
fill in contract gaps and thus reduce total transaction costs. Another precondition for
contract law is the allocation of risk that should be allocated to the most efficient
(cheapest) assurance from an economic analysis point of view. In the end, it is still
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necessary to mention the motivation of the parties to effectively disclose information
in the contractual relationship, as only fully informed contractual the parties can
effectively act, spend resources, and more accurately assess potential risks in the
future.
From the point of view of the Civil Code (here and after as “CC”), it must be said
that it offers more freedom to the parties. The provisions on contract law are
fundamentally dispositive, and the contract applies to the principle of nonformalities, where the CC states that everyone has the right to choose arbitrary form
of law if not limited by law (such as the establishment or transfer of rights in rem )
or an agreement with the other. Efficiency has a high correlation with transaction
costs, which may be minimal, on the one hand, to motivate the parties to conclude
the contract or, on the other hand, so high that the parties cannot enter into a
commitment.

CONTRACT FORMATION
The process of concluding the contract consists of 2 steps, namely the proposal to
conclude the contract (offer) and accept the offer (acceptance). The bidder (offeror)
and the person who accepts the offer (the acceptant) appear in the process of
concluding the contract. The proposal to conclude a contract ("offer") must make it
clear that the person who makes it intends to conclude a contract with the person to
whom the offer is made. Legal negotiation is a tender if it contains the essential
elements of the contract in such a way that the contract can be concluded by its
simple and unconditional acceptance and if it results from the applicant's will to be
bound by the contract if the offer is accepted. The offer made orally must be accepted
without delay, unless something else stems from its content or the circumstances in
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which it occurred. This is also the case if a person's offer has been submitted in
writing. Offer made in writing to an absent person must be received within the time
limit specified in the tender. If the deadline is not specified, the offer may be accepted
at a time of reasonableness in the proposed contract and the speed of the funds used
by the proposer to send the tender. Even if the offer is revocable, it cannot be
withdrawn within the time limit for receipt, unless it is reserved in the offer. A
revocable offer may be appealed only if an appeal is made to the other party before
it has sent the offer. The offer cannot be appealed if irrevocability is expressed in the
offer and if the offer is rejected, it expires with the refusal effect. Should one of the
parties die or lose its right to enter into a contract, the offer shall cease as soon as it
is apparent from the offer itself or from the nature and purpose of the proposed
contract.
The offer also includes advertising of goods or services in the catalog or the display
of goods if this has happened in the seller's business. If such offer is accepted, the
business must meet the contract. This obligation is only forfeited by the exhaustion
of inventories or the loss of their ability to meet the contract.
The offer must be accepted by the person who is the bidder (the addressee) and who
accepts it with his explicit consent. If the person is silent, this does not mean consent,
and if the person fails to comment on the offer, he / she is deemed not to have
accepted

the

offer

and

has

not

concluded

the

contract.

If the addressee will be interested in signing the contract but with some amended or
modified terms, it is not a contract. From the legal point of view, it presents a new
offer. The proposal to conclude a contract may be directed to more than one person,
for example, when buying a co-ownership of more than one person, the offer will be
addressed to all co-owners. The contracts are then concluded by accepting all the
addresses.
It is also possible to cancel acceptance of the offer. The condition is that the abolition
of the acceptance occurred to the proposer at the latest with this acceptance. In
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practice, it is customary that offer will not be accepted by explicit expression of will
but by simple negotiation by the acceptor in accordance with the contract. This
means that the customer orders the goods by e-mail and the supplier, without
confirming the order, supplies the goods. The agreement is concluded as soon as the
parties have negotiated its content. Within the limits of the law, the parties are left
free to negotiate the contract and determine its content. In negotiating the conclusion
of a contract, the parties shall communicate to each other all the factual and legal
circumstances of which they know or must to know, so that each of the parties may
be convinced of the possibility of entering into a valid agreement and that each of
the parties is manifestly willing to conclude the contract. If the parties reach so much
in the negotiation of a contract that the conclusion of the contract is highly likely,
the party who acts unfairly against the justified side of the other party in the
conclusion of the contract for the conclusion of the contract will act unfairly without
having a fair reason for doing so. A party that acts unfairly will compensate the other
party for damage, but at most to the extent that corresponds to the loss of the
uncontracted contract in similar cases.
The parties to the contract may also agree that a third party or court shall designate
an agreement. The most common case will be the agreement that the buyer's
purchase price is determined by the expert's opinion. This is a stand-by condition
and the contract becomes effective as soon as the missing person completes the
requisite. At one negotiating, the parties may enter into several contracts, yet each
such contract, its validity, performance and duration are assessed separately. It is also
possible to conclude the opposite agreement and make several separate contracts
dependent on each other, so the duration of one contract is a precondition for others.
An example of such a contract is that when the lease is concluded, the parties may
agree that the tenant will provide some other services to the lessor, but the
termination of the lease will also terminate the provision of these services.
As to the form of the contract, it means how the contract is to be concluded, whether
a written form is required or that oral proceedings are sufficient. It is also possible to
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conclude a treaty without words, but it is required that the will of the parties to be
concluded and the requirements of the agreement be clearly demonstrated. A typical
example

is

the

purchase

of

goods

in

the

supermarket.

We also know special ways of concluding contracts, namely auctioning, public tender
for the most appropriate offer and public competition. At the auction, the contract
is closed by a strike, the offer made is canceled if a higher offer is made, or the auction
terminates otherwise than by a strike. The offer will be defined in written form, at
least in general terms, the subject matter of the performance and the other content
of the intended contract, and determine the manner in which the offer will be
submitted and the deadline for ofering as well as the time limit for the notification
of the selected tender. The contest conditions will be published in the appropriate
manner. The bidder selects the most appropriate of the offers and announces its
acceptance in the manner and within the time specified in the competition terms.
The public offer is an expression of the will of the petitioner, addressing indefinite
persons with a proposal to conclude the contract. On the basis of a public offer, the
contract is concluded with the person who promptly announces in a timely manner
and in accordance with it that the public offer is accepted. If a public offer
simultaneously takes several persons, the contract is concluded with the one chosen
by the petitioner.
Invalid is a contract whereby somebody abuses the distress, inexperience, intellectual
weakness, excitement or recklessness of the other party, and gives to himself or to
another promise or to provide a transaction whose value is to grossly meet one
another.

PARTIES OBLIGATIONS
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The agreement of the parties is binding and may be amended or revoked only with
the consent of all parties, or for other legitimate reasons. For others, the contract
acts only in cases specified in the law.
From the commitment, the creditor has the right to a certain claim as against the
debtor, and the debtor is obliged to satisfy this right by fulfilling the debt. From the
obligation, the borrower is obliged to give something, to do something, to abstain,
or to tolerate something, and the creditor is entitled to demand it from him.
If, after the conclusion of the contract, circumstances change to the extent that
performance under the contract becomes more difficult for one party, it does not
alter its obligations to meet the debt. If the change in circumstances is so significant
that the change establishes in the rights and obligations of the parties a particularly
gross imbalance by disadvantaging one of them either by an unreasonable increase
in the cost of performance or by a disproportionate reduction in the value of the
subject of the transaction, the party concerned has the right to claim the restoration
of the negotiation of the contract , if it proves that the change could not reasonably
have been assumed or influenced and that the fact came only after the conclusion of
the contract, or that the party concerned became known only after the conclusion of
the contract. The exercise of this right does not entitle the party concerned to
postpone the performance. The right of the party concerned does not arise if he has
assumed the risk of changing circumstances.
If, under the contract, the debtor is to be served on a third party, the creditor may
require the debtor to do so. If one undertakes to secure for the other party to fulfill
the third party, he undertakes to assume the third party to provide the rendered
service. However, if someone is required to fulfill what has been agreed, the third
party will compensate for the damage suffered by the creditor, unless the fulfillment
occurs.
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SAMPLE CONTRACTS
The most common types of contracts include, for example, a purchase contract, a
loan, a lease, a credit, a deposit, transport contract, a contract of work.

Purchase contract
The Purchase Contract serves to make a transfer of ownership of the property from
one person (the seller) to the other (the buyer). This agreement contains the
obligation for the seller to surrender the purchased item to the buyer and to allow
him / her to acquire ownership of it. The buyer has an obligation to take over the
item in question and to pay the purchase price, but the purchase price does not have
to be paid until he has the opportunity to check it. Any costs incurred by the seller
in connection with the delivery of the item at the place of performance are paid by
the seller himself, e.g. packaging, transport to the place of performance. Similarly,
the costs associated with the takeover of the item at the place of delivery are covered
by the buyer himself, e.g. transport from the place of performance.

Danger of damage to the case (after the risk of damage to the goods from the seller
to the buyer no longer causes damage to the seller to violate the obligation to perform
properly and to deliver the damaged item undamaged) goes hand in hand with the
charging of the property right.
To conclude the purchase agreement, it is necessary for the parties to agree on at
least the essential requirements - the expression of the thing to sell and buy
something, to specify the thing, to determine the purchase price for which it is being
transferred. By negotiation of these requirements a purchase contract will be
established. In the case of a purchase contract for movable assets, it is possible to
conclude the contract without fixing the purchase price. The agreed purchase price
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is the price at which the comparable item is sold at the time of the purchase
agreement under similar terms.
The seller is obliged to alert the purchaser in the negotiation of the purchase contract
of the defects he knows about. Buyers are obligated to follow the maintenance
instructions of the seller. Otherwise, if buyers fail to obey instructions, they lose the
warranty.
The purchase agreement may be negotiated as a sub-arrangement, such as reservation
of the right of ownership, reservation of the re-sale and sale, pre-emption right, trial
purchase, clause of the better buyer, price clause.

Loan
We know 3 types of loans:
1. An informal contract whereby the lender free of charge gives the client a
specific intended use without the duration of the sale or the purpose for which
it is intended to be used. This is a friendly help. It is not stipulated that the
subject must be an unusable thing. The debtor must return the matter to the
borrower on request or at any time, but it may not cause the lender to cause
difficulties (for example, returning at an inappropriate time or inappropriate
manner) against his will. The Prosecutor shall compensate for the damage
caused to the case unless it is the damage that arose from the normal use of
the thing to be counted on.
2. The second type as a borrowing provides more obligations to both parties
than the lender, first of all the temporary use of the non-usable property, that
is, the arrangement of the duration of the loan. The loan is free of charge, but
it is necessary to negotiate the purpose of using the item, unless agreed, should
be used in a reasonable way. The borrower may not leave the matter to another
person without the permission of the lender. If this happens, the lender may
request the return of the case back before the expiration of the agreed duration
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of the borrower. The general may require the borrower to return the property
prematurely only if the borrower uses it in contravention of the contract or it
is possible to negotiate the reason for early repayment, which the lender could
not predict. The borrower is obliged to give the borrower a thing in a state fit
for its use and instruct the borrower to use the thing unless it is a generally
known rule.
3. The third type of a loan is an agreement by which the borrower undertakes to
leave a species-specific representative thing to the borrower and the borrower
undertakes to return the thing of the same kind over time. If the money is
subject to interest, interest can also be negotiated, but this is not necessary.
The loan is not determined for what purpose the funds are to be used.

Lease agreement

By the lease, the landlord undertakes to leave the tenant for temporary use. The
Lessee undertakes to pay to the Lessor a consideration known as rent. The subject
of the lease may be a real estate (or part of it) or a movable thing. It is also possible
to rent a thing that will only occur in the future if it is possible to determine it
sufficiently precisely when the lease is concluded.

The contract can be concluded verbally, only for renting an apartment and a house
with a view to securing housing needs prescribed by law in a mandatory written form
The rental agreement should include a description of the subject of the lease, the
date of the lease of the subject of the lease to the lessee, the condition in which the
subject of the lease is situated upon its taking over by the lessee, the purpose of the
lease, the period to which it is concluded, the amount of the rent, the rights and
obligations of the parties, (the deposit is typical), the possibility of premature
termination

of

the

lease,

the

possibility
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of

making

changes,

etc.

The lease agreement can be negotiated for a fixed or indefinite period. If the contract
does not specify the time agreed, the lease is negotiated for an indefinite period.
The rent is paid in the agreed amount(money) and in the agreed terms. Rent may also
be negotiated in a currency other than the Czech crowns or, for example, in regular
rentals of the tenant.
Lessor:
• has the right to secure its claims against the lessee by the lawful detention
right,
• handed over a thing with everything that is necessary for proper use of the
thing,
• has an obligation to provide the lessee with undisturbed use of the property
for the duration of the lease
•

is not responsible for the defect of the leased thing, which at the time of
conclusion of the lease was known by the parties and which does not prevent
the use of the case
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Tenant:
• is obliged to use the thing as a proper economic operator for the purpose or
for the usual purpose, and to pay the rent
• if the defect is to be remedied by the landlord, the lessee can only use the
thing with difficulty and the landlord has not received a defect even after the
tenant has informed the tenant of the right to a reasonable rent discount or
he can make the repair himself and claim the costs
• has an obligation to notify the landlord that the rented property has a defect
to be remedied by the landlord as soon as it has been discovered or discovered
• has an obligation to enable the landlord to inspect, lease or access the rented
property for the purpose of carrying out the necessary repairs or maintenance
of the item, the lessor must notify the lessee in advance of the inspection in
good time

Credit / Loan
The CC does not stipulate formal requirements and the conclusion of the credit
agreement, so it can also be concluded orally. A credit/loan is a pledge contract,
since the borrower is entitled to interest. It is a consensual contract. The creditor
undertakes, under the terms agreed by the parties, to provide the borrowed on
demand funds up to a certain maximum amount.
The loan can also be negotiated as a bond for a particular purpose. Breach of this
obligation creates the right of the creditor to withdraw from the contract. If the time
for the funds to be returned is not agreed, it is returned within one month of the
request.

Deposit
Within the deposit/custody, the occupier undertakes to take over from the
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custodian to keep it for him. The subject of custody can be both a foreign matter
and a thing of its own. For safekeeping, it is necessary to set up the custody of the
parties. For example, a forgotten coat in a restaurant does not mean a safe deposit.

Transport contract
The contract of carriage deals with the relationship between the passenger (sender
of the consignment) and the carrier. In the case of a foreign element, that is, in crossborder movement, the content of the contractual relationship is usually governed by
international treaties, such as the Convention on the Contract for the International
Carriage of Goods by Road.
The CC refers to the so-called transport rules, which may include, for example,
transport documents, the rights and obligations of the carrier and the passenger in
the course of transport, contracts for the transport of persons and things need not
be in writing. If the carrier carries a thing, it has the right to require the sender to
confirm the shipment's order.
The essential terms of the contract are, in the case of passenger transport, the
designation of the carrier and the passenger, the beginning and end of the shipment
and the passenger's obligation to pay the carrier fares. In the case of the transport
of a thing, the essential part of the contract is the designation of the sender and the
consignment, the place of dispatch, and the destination and the sender's obligation
to pay the freight.
The basic rule for liability for damage to the consignment is that the carrier is
responsible for the damage which is detrimental to professional care, within the time
frame between the takeover and the unloading at the place of destination. The carrier
has a notification obligation in the event of a loss event.

Contract for work
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By a contract for work, the contractor undertakes to carry out the work at his own
expense and for the client and the client undertakes to take over the work and pay
the price for it.
Whether it is a contract of work or a contract of sale in a specific case, it must be
considered in several respects:
1. Material aspect - if the thing is made of material that was mostly brought by
the client or the work predominates over the material, it is a contract of work
2. the nature of the subject of performance - in the case of maintenance, repair
or modification of the thing, it is a contract of work
The works contract does not have to be written in writing, the essential terms of the
contract for the work are the designer and the client, the specification of the work
and the obligation to pay the price of the work.
If the defective performance is a material breach of contract, the Customer is entitled
to:
• to eliminate the defect by delivering a new item without defect or by supplying
the missing item
• to remove the defect by repairing the item
• a reasonable discount on the price of the work
•

withdraw from the contract
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TERMINATION OF CONTRACTS

Fulfilling is a typical way to end the commitment. The filling must be in the manner
at the place and time as agreed. What is to be accomplished will result from a
concluded contract, with the debtor being obliged to perform only what has been
arranged and the lender cannot compel him to provide anything else. The creditor
cannot be forced to accept some other fulfillment from the debtor. The parties can
arrange for the commitment to be fulfilled in a number of ways - issuing bills,
checking, opening a letter of credit. The borrower has to meet his debt at his expense
and danger, properly and on time.
If the party fails properly, it is a faulty performance. Faults are divided into legal and
factual. Legal defect - If a third party applies a right to the subject of performance
without knowing the acquirer. Faulty deficiency - if the provided performance is
lacking in features that have been set or negotiated by the parties, we are talking
about factual defects. The liability for defects depends on whether the defects are
removable or irreparable. For removable defects, the transferee may request a repair
or addition of what is missing, or exercise the right to a discount on the price. In the
case of unavoidable defects for which the item cannot be properly used, the
purchaser may request reasonable discounts on the price of the goods or, if
necessary, withdraw from the contract and request a refund.
If one of the parties fails to discharge its debt properly and in good time, it becomes
late, in the event of a serious breach of the contractual obligations, the other party
may

withdraw

from

the

contract,

thereby

ending

the

obligation.

Other ways of discharging the obligations are agreement, netting (if the parties have
mutual obligations to perform the same kind), termination by payment of severance
pay, merger of the person of the creditor and the debtor, debt forgiveness,
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termination, resignation, subsequent impossibility of fulfillment and death of the
debtor or the creditor.

SUMMARY
By the treaty, the parties have the will to establish a commitment among them and
to govern the content of the treaty. The performance that is the subject of the
obligation must be nature of property and correspond to the interest of the creditor,
even if that interest is not merely property. The obligation arises from a contract,
from an act of unlawful conduct or from another legal fact that is eligible under the
law. The process of concluding the contract consists of 2 steps, namely the proposal
to conclude the contract (offer) and accept the offer (acceptance). The bidder
(offeror) and the person who accepts the offer (the acceptant) appear in the process
of concluding the contract.
Invalid is a contract whereby somebody abuses the distress, inexperience, intellectual
weakness, excitement or recklessness of the other party, and gives to himself or to
another promise or to provide a transaction whose value is to grossly meet one
another.
From the commitment, the creditor has the right to a certain claim as against the
debtor, and the debtor is obliged to satisfy this right by fulfilling the debt. From the
obligation, the borrower is obliged to give something, to do something, to abstain,
or to tolerate something, and the creditor is entitled to demand it from him.

The most common types of contracts include, for example, a purchase contract, a
loan, a lease, a credit, a deposit, transport contract, a contract of work.
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Methods of termination of obligations include fulfillment, agreement, offsetting (if
the parties have mutual obligations to perform the same kind of obligations),
termination by payment of severance pay, merger of the person of the creditor and
the debtor, debt forgiveness, termination, resignation, subsequent impossibility of
fulfillment and death of the debtor or the creditor.
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STORY
Felipe and Isabella need to rent an apartment. They are not so experienced in that
sphere and that is why they decide to take the real estate agency like a consultant.
They specify the requirements for the apartment (location, size and budget) and the
real estate agency will offer them the most suitable offers. It is possible to sign the
mediation contract between them and the real estate agency, but it is not a duty and
the agreement can be only mutual. The usual commission/fee for rent mediation is
one monthly rent and it is paid after signing of rental agreement with the owner of
the property. These are the following steps in the process of renting apartment:
• Searching the suitable property (via internet or by real estate agency)
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• The viewing of the properties
• finding od all important information concerning the chosen property
(furnishings of apartment, monthly rent with the way of payment, period of
rent, notice period, deposit guarantee, parking, date of taking over, services
fee – electricity, gas, internet etc.) All that information should be specified in
the rental agreement
• signing of the rental contract – the contract can be in English and it is
necessary to specify all above mentioned information. The template of the
rental contract is available here.
• The first payment of the rent together with deposit guarantee (usually in the
amount of 1 – 3 mothly rent)
• Taking over the apartment and signing of the taking over protocol with the
detailed specification of furnishings, gauge states and number of keys. The
template of the taking over protocol is available here.
• It possible that the owner will ask to transfer the payment of the services
(electricity, gas, water etc.) directly to the tenant. It is not unusual situation and
it is necessary to change the payer at the particular offices. Those process is
usually possible to arrange online , but sometimes it is necessary the personal
visit, it depends on the local provider.
• Transfer of the commission fee to real estate agency
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Chapter 3
Employment Law
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Every day, one million people meet in the Czech Republic with labor law. The first
document on the territory of today's Czech Republic, which also contained legal
aspects of the work, was "Ius regale montanorum" - the upper code of Wenceslas II.
from the years 1300-13051. Labor law has historically emerged from the need to
protect the weaker party - employee. The aggregate designation for all obligations
governed by labor law are called employment relationships and are governed by the
Labor Code, the New Civil Code and the Law on employment. The Labor Code sets
out the basic principles of the labor relations they express values that protect public
order2:
a)
b)
c)
d)

special legal protection of the status of an employee,
satisfactory and safe working conditions,
fair remuneration of the employee,
proper performance of work by employees in accordance with the legitimate
interests of the employer,
e) equal treatment of workers and the prohibition of discrimination between
them
These labor relations are shared individually and collectively. The difference between
them is in the subjects between which rights and obligations arise. If they are an
employee and the employer, we are talking about an individual employment
relationship. If they are subjects union organization and employer (or employers'
association), we speak on collective labor relations. In the other parts we will focus
mainly on individual employment relationships.
Individual labor relations are divided into basic and secondary relations depending
on what is theirs legal reason for the occurrence. Basic labor relations include
relationships based on a contract of employment or an agreement to work outside
the employment. In all other cases, we are talking about secondary labor relations,
for example an act of unlawful conduct that establishes the obligation of one party
to compensate for damage or in case of death of an employee when a liability arises
between the employer and the surviving spouse / wife (the subject of the obligation
is the employee's financial rights against the employer at the time of his death).
Labor law is based on the rule that labor relations can only come into being with the
free consent of the individual and the employer. Until the creation of a labor law the
relationship between the Contracting Parties is equal. Czech labor law distinguishes
2 ways of setting up an employment relationship, through a contract of employment
and appointment.

1
2

BĚLINA, Miroslav. Employment Law. 4th edition. Prague: C.H.Beck, 2010. 624p.
Law no. 262/2006 Codex.: Labor code.
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EMPLOYMENT CONTRACT
In most cases, the employment relationship is based on a contract of employment.
The emergence of an employment relationship by appointment is an extraordinary
way that results from the choice of the competent authority.
As mentioned above, employers and employees are participants in individual
employment relationships. Employers may be a person (natural person) or a legal
person. If the employer is a natural person, the ability of a natural person to have
rights and obligations in employment relationships as an employer, i.e. a legal person,
is made by birth. The legal person acting as an employer may be a natural person
who is right. Co-legitimacy arises from reaching the age of 18 or marrying. More
often, however, the employer is a legal entity, especially a business corporation.
Employers may also be the Czech Republic itself as a state. In this case, the relevant
organizational component is the state.
Employee can only be a person a natural person who has a legal personality and
authority, and who gets 15 years of age. Persons under the age of 15 and those who
have not completed compulsory schooling may perform artistic, cultural, sporting or
advertising activities under the conditions laid down in the Employment Act.
The employer is not limited in how he chooses his employee, it is the employer's
internal affair. However, in relation to the Charter of Fundamental Rights and
Freedoms, it is not possible to deny a person the right to employment on grounds
of race, color, gender, sexual orientation, language, religion, political opinion,
membership of political movements, trade unions and other associations, state of
health, marital status. The employer is entitled to require from the employee only
data that are directly related to the conclusion of the employment contract before
the employment. The Labor Code lists the information that is of a personal nature
and is not directly related to the performance of the job and the employment
relationship and therefore its employer cannot require information:
•
•
•
•
•
•
•
•

pregnancy
Family and property affairs
Sexual orientation
Origin
membership in a trade union organization
membership in political parties or movements
accessories to the church or to religious societies
Criminal Integrity

Employer cannot obtain this information even from third parties. The only case
when the employer may require this information is if it is based on the nature of the
work to be performed. On the other hand, the employer is obliged, prior to the
conclusion of the employment contract, to identify the natural person with the rights
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and obligations which would result from the employment contract, the terms and
conditions of remuneration to be performed by the employer. Also, the employer is
required to ensure that the person is subjected to an initial medical check-up (for
example, at night work) prior to the establishment of the employment relationship
in some statutory cases. When establishing an employment relationship, the
employer establishes a personnel record of the employee that he / she has to carry
out in relation to himself / herself, employees and authorities that are entitled to
require some information (courts, police, labor offices, etc.). This personal record
contains the data:
• name, surname, title, date and place of birth, permanent address, nationality
• identification number
• evidence of the creation, change, termination of the employment relationship
• Copies of previous employment documents
• Qualification data
• data on medical fitness for work - medical report from the preliminary
preventive inspection
• medical fitness data
The most common way of setting up an employment relationship is to conclude a
contract of employment, but this does not give rise to employment. A labor contract
is a bilateral legal action consisting of a concurrent speech of the natural person and
the employer to enter into an employment relationship.
The contract of employment must have basic legal requirements and must be
concluded in writing and each party must receive one copy of the contract. An
employment relationship may also be based on an orally negotiated employment
contract if the parties have already begun to fulfill its content.
Non-compliance with the written form of the employment contract may be
sanctioned. The employment contract must be concluded prior to the entry of the
employee into work or at the latest on the date of commencement of work before
work commences. The employment contract must include:
a) the type of work to be performed by the employee for the employer,
b) the place or places where the work is to be carried out,
c) the date of commencement of work.
Unless the parties agree on these matters, the contract of employment will not arise.
Defining the type of work means defining the work tasks to which the employee is
employed undertakes and is not obliged to perform work of any other kind. In other
words, the type of work is working a position which is defined by the concurrent
expression of the will of the Contracting Parties. Type of work can be defined
narrower or wider, it´s not legally defined as it should be exactly defined. The place
of work can also be defined wider (region), narrower (specific address) or
alternatively. The last essential requirement is the day of going to work that can be
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either determined by a precise calendar date or may be otherwise specified, for
example by day following the successful completion of the employee's study.
Arranging the day of joining work is an important requirement, as this is a working
day. If employee does not come to work on the agreed day without hindering any
obstacleor the employer does not know about this obstacle within a week, the
employer may withdraw from contract.
In some countries of the European Union there is no obligation to enter into
employment contracts in writing form, so the employer is required to inform the
employee in writing form about the content of the work ratio.
The Czech Republic, as a Member State of the European Union, can take up
employment without the conditions of anyone from another EU country. We
distinguish three categories of foreigners whose legal regime is regulated in a different
way. This is an alien:
• Permanent residence on the basis of a residence permit in the Czech Republic.
Their status is proved by these foreigners after reaching the age of 15 years
with a certificate of residence permit issued by the Police of the Czech
Republic. These foreigners are considered to be employed as nationals of the
Czech Republic. They do not need a work permit and, with the exception of
certain professions where the law requires citizenship (e.g. civil service), are
not restricted in choosing employment.
• citizens of the Member States of the European Union and their family
members. These citizens are in labor relations in the Czech Republic have the
same legal status as citizens of the Czech Republic. Citizens of the EU
therefore in The Czech Republic does not need a work permit and has the
right to stay during this period of employment. Similarly, EU citizens are also
considered citizens of the European Economic Area (EEA) countries, from
Norway, Iceland and Liechtenstein. They do not need work permits
citizens of Switzerland.
• citizens from third countries. These foreigners need a work permit from the
competent Labor Office for recruitment and throughout their employment in
the Czech Republic. Exceptions are the cases when another arrangement is
made by an international treaty to which the Czech Republic is bound. These
foreigners also need a residence permit for employment purposes. This
permission is issued to them by the Alien Police on the basis of a request
attested by a work permit.
If a citizen of the European Union or a foreigner who is not required to enter the
work without work permit (for example, a permanent resident, an asylum-seeker, a
resident), is the employer or the legal or natural person to which those natural
persons are entitled the foreign employer is sent on the basis of an employment
contract, is obliged to do so to inform the relevant labor office in writing at the latest
on the day of their arrival work. A similar obligation applies to cases where the
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duration of employment occurs the fact that these people no longer need work
permits. This obligation to inform the employer must be fulfilled within 10 calendar
days from the date, when there is a fact that does not require a work permit.
Written information includes the records kept in the records the employer is required
to keep. The employer or the legal or natural person to whom those persons were
entitled foreign employer on the basis of the contract sent to work, is obliged within
10 calendar days at the latest, notify the competent employment office of their
termination of employment or posting.

DIFFERENT TYPES OF EMPLOYMENT
From the point of view of specifying the rights and obligations of the employee and
the employer, the employment conditions can be classified according to the duration
of the employment relationship, according to the person of the employer, according
to the place of work, according to the way of establishment and by the amount of
working hours. By the duration of the employment relationship, we divide
employment into fixed-term and indefinite employment. An atypical form of
employment in the broader sense refers to those employment relationships that are
not for an indefinite or non-full-time basis. In practice, however, the notion of
atypical employment is used in a narrower sense, irrespective of the type of
employment and the duration of the employment relationship. The basic feature is
the smaller regulation of these types of labor relations, with the parties having a
greater degree of freedom.3 From the notion of "atypical" it is obvious that this is
something unusual. However, fixed-term employment has a strong presence in the
labor market. In the Czech Republic, a fixed-term employment relationship of almost
10% of employees aged 15-64 has been negotiated, and this is even greater in the
EU.4 Therefore, it can be speculated whether fixed-term employment relationships
can be subordinated to atypical employment. In most publications this is so. Fixedterm employment relationships are regulated in the Labor Code. The difference from
the indefinite employment is in the arrangement of the future duration of the
employment relationship.5 It is clear that the law prefers employment for an
indefinite period. Unless the duration of the employment relationship has been
explicitly agreed, an irrefutable legal presumption exists that the employment
relationship is negotiated indefinitely.6 The preference of negotiating employment
PICHRT, Jan. Generally, atypical forms of employment. In: PICHRT, Jan; MORÁVEK, Jakub. (eds.) Atypical
employment - the way to higher employment?Prague: Wolters Kluwer, 2015, p. 13-14.
3

Employment statistics. Eurostat: Statistics Explained [online]. 2015 [cit. 30. 01. 2018].
GALVAS, Milan a kol. Employment Law. 2nd edition. Brno: Masarykova univerzita, 2015, p. 259.
6
KOTTNAUER, Antonín. Labor law in practice. Basic Labor Relations and Recodification. Prague: Leges, 2014, p. 158
4
5
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for an indefinite period can also be found in the context of changing the employment
relationship from a certain period to an indefinite period of employment.
Reference negotiating employment contracts for an indefinite period is a
consequence of the principle of special legal protection status of employees governed
by the Labor Code, on the other hand, cannot be employed on fixed-term contracts
be completely removed from the legal order, since it has the effect of encouraging
labor market flexibility. The negotiation of the duration of the employment
relationship is therefore not an essential part of the employment contract and it is
only on the parties whether they negotiate a fixed-term contract or not. The purpose
of negotiating fixed-term employment relationships is to guarantee the duration of
that employment relationship. In many cases, the employer is unable to provide the
employee with a contract of indefinite duration, in particular in the case of
operational reasons, the limited duration of specific work or the staff member on
maternity leave. Also, by negotiating a fixed-term contract, the probationary period
is replaced in practice.
In many cases, however, a fixed-term employment relationship is only negotiated
because of a better employer's position. The employer has a relaxed situation in the
event of a cancellation of the employment relationship, which will be discussed in
the following chapters. It is also more advantageous for employers to negotiate a
fixed-term employment relationship in terms of severance pay, since termination of
employment does not involve severance payments upon termination of employment.
If the parties negotiate the duration of the employment relationship, it is a fixed-term
employment relationship. This arrangement is usually a contract of employment, but
it can also be arranged in a separate contract. The duration of the employment
relationship must not be concluded for more than 3 years. Thus, the duration of the
employment relationship can be agreed with a specific date (eg until 1 January 2018)
or by specifying a time period (e.g., 7 months). The parties are also able to negotiate
the duration of the employment relationship based on facts that do not refer to a
specific date. However, such facts must be objectively detectable.
The reason for negotiating a fixed-term employment relationship is often the
impossibility of employing employees for an indefinite period of time for various
reasons, lack of jobs. In practice, a probationary period is normally replaced by a
fixed-term employment contract. However, it may be negotiated at the same time as
a fixed-term contract. The Labor Code regulates the probationary period and
stipulates that the probationary period must not exceed 3 months from the beginning
of the employment relationship, or 6 months from the head of the employee. The
probationary period must not be negotiated for more than half of the duration of the
fixed-term employment relationship. If the probation period is negotiated over a
three-month period, it will result in invalidity. However, the trial period will be only
partially inaccurate than the maximum agreed time.
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In addition to the abovementioned fixed-term employment contracts, the Labor
Code regulates their repetition. The duration of fixed-term employment relationships
can be negotiated for a maximum of 3 years and can be repeated up to two times. A
renewal of the fixed-term employment relationship is also considered. The maximum
possible duration of the fixed-term employment relationship can then be repeated
for up to 9 years.
Czech Labor Law also recognizes agency employment. Such employment is classified
as an atypical form of employment where an employee does not work for a labor
agency as employer, but does it for the user. The employee then follows the
instructions of the user. The reason for different arrangements for negotiating and
repeating fixed-term employment is mainly the purpose of agency employment,
which is to provide shorter-term needs for a specific workforce for the user. The
employment agency can negotiate an unlimited number of fixed-term employment
contracts with a hired employee if it is a work for the user. However, the exception
is not applicable to employees of the employment agency who do not work for the
user.
Among the basic labor relations we include not only the employment relationship,
but also legal relationships based on agreements on work done outside the
employment relationship. Although agreements on work done outside the
employment relationship in the Czech Republic are widespread, they are classified as
atypical forms of employment. These agreements are a looser employment
relationship between the employer and the employee, where there is a greater degree
of flexibility and freedom of contract between the parties. These employers can
effectively perform their tasks. On the other hand, employees are less protected than
in employment. Non-employment agreements include work-performance
agreements and work-related agreements.
Under a negotiated work performance agreement, the scope of the work may not
exceed 300 hours per calendar year, with the work also taking into account the work
done by the employee under another employment agreement with the same
employer. An agreement on work may be closed if the average size of work does not
exceed half the weekly working time. The scope of the work can be more than 300
hours per calendar year. For both the labor agreement and the labor agreement, the
law provides for the duration of such an agreement as an agreement. However, the
agreement may also be negotiated indefinitely.7

BASIC OBLIGATIONS OF THE PARTIES
The labor-law relationship is far more affected by a number of constraints that affect
the "absolute" choice of decision-making. This restriction stems from the public
VYSOKAJOVÁ, Margerita a kol. Labor Code. Comment. 5th edition. Prague: Wolters Kluwer, 2015, p. 197
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interest of the state in the protection of entities that are in the labor relations in the
position of the weaker, i.e. the employees. The limitation of the state's autonomy lies
in the protection of values such as the protection of the health and life of citizens, as
well as the Institute of Health and Safety at Work. The state also oversees the area
of social affairs, for example, the state employment policy (implementation of active
employment policy) and the resulting employer's duty to create job vacancies, jobs
for a special group, and people with health restrictions or women taking care of
young children.8 Of course, most employers are trying to avoid employing people
with disabilities, it is not their duty. We are talking about small companies whose
number of employees does not exceed ten. Employers with more than 25 employees
with the employment contract are obliged to employ persons with disabilities in the
amount of the mandatory share of these persons in the total number of employees
of the employer. The mandatory share is 4%.
It's not easy for women with small children. Here, the employer is often absent and
tries to avoid unnecessary complications. In the event that they employ such a
woman, she already has the duty and the woman to have the right to protect her in
the form of mandatory standards.
Competitive clause
The Employer has the right to enter in the labor contract the clause on the
competition clause, i.e. the agreement to prevent abuse of information acquired in
connection with the performance of employment, which the employee undertakes
to take for a certain period of time after the end of his employment, for a period of
one year, refrain from engaging in a gainful activity which is identical to, or is of, a
competitive nature. That is fine, the employer has the right to do so, but violation on
his part is that he interprets this provision by his own interpretation, that is to say,
contrary to the law, and forgets that he is obliged to provide the employee with
adequate financial compensation but at least the average monthly earnings for each
month of performance of the commitment, but not longer than one year. It relies on
the employee's ignorance and part of the performance in the contract is missing. He
should also consider what internal information, knowledge, technology the employee
comes into contact with. However, if an employee enters into a termination
agreement, the employer will pay cash compensation, and it is incumbent on him to
refrain from acting in a manner that would be contrary to the agreement. The
employer is also entitled to negotiate a contractual fine for the violation or may
withdraw from the agreement if the employee has changed his previous work and no
longer comes into contact with important information. Conversely, an employee may
terminate the agreement if the employer fails to pay off, 15 days after maturity.

8

PRŮŠA, L. Economics of Social Services. 2. edit. Prague : ASPI, a.s. , 2007. p. 11-19.
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The employment contracts often contain a chapter on sanctions. Employers consider
that they can grant them to employees for breach of their duties, sanctions for failure
to prepare the records for the transactions executed, summaries of the agreed
working meetings, prepared travel books on a certain date of the following month
or part of the employment contract are sanctions for late arrivals. However, such a
procedure does not comply with the Labor Code. Under the principles of the Labor
Code, the employer determines that an employer may not impose financial penalties
on the employee for breach of the obligation arising from the employment
relationship unless it is a matter for which the employee is responsible.
Initial medical examination
For certain jobs, it is the duty of the employer to ensure, in cases specified by the
state health authorities, that the employee undergo an initial medical checkup. If it is
not communicated to a doctor, it is possible to attend a doctor. The employer should
prefer a doctor who knows the work environment.
Reporting obligation
At the time of the first employee's arrival, the employer is obliged to notify the
relevant health insurance company about the basic information within 8 days after
the start of the employment, and is obliged to register with the health insurance
company for the payment of the employee's insurance premium. This obligation does
not end, but it must notify the relevant social security administration within 8 days
of the entry of the employee, and it is also the duty to notify the employment of each
of his employees also within 8 days. The same obligation is also at the end of the
employment relationship, again within 8 days.
Working hours
Even in the current economic crisis, the employer has to start from the statutory
working hours (it must not exceed 40 hours a week) and due to poor sales, he cannot
set shorter working hours. Arranging shorter working hours is a free expression of
the will of both parties - employees and employers. There is no legal entitlement to
shorter working hours. Setting weekly working hours may not be part of a contract.
Switching to another job
If the employee is unable to perform the job according to his employment contract,
the employer has the obligation to transfer it to another job. In some personal events
in the life of the employee, which make it impossible for him / her to work, labor
law seeks to protect employees from termination of employment (even against his /
her will). In such situations, the employer is obliged to impose other work on the
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employee. The Act regulates these cases in the framework of the modification compulsory and optional:
• the employer is obliged to transfer the employee to another job
• the employer can transfer employees to another jo;
• Employer transfers employees unilaterally
• Employer transfers employees with his / her consent.
What matters is how the employment contract is adjusted. If more than one type of
work is agreed in a contractual relationship, the employer does not need permission
if he transfers employees to another job under a contract of employment. We are
talking here about the device. Using the layout does not change the content of the
employment relationship. It is the employer's responsibility to allocate a kind of
contract work.
A change in content in a contract of employment occurs when the employee is
transferred to another type of work. This is a one-sided interference with the agreed
contractual basis of employment. The content is changed and the employee is obliged
to perform the work according to the type of transfer. The employer has the right to
assign work by type of transfer. However, the transfer to another type of work can
only be done in accordance with the law.
We distinguish several situations. The first, if the employer cannot assign the job, can
be transferred even without the employee's consent, because the obligation is
imposed by law. The second case is the transfer of the employee at his own
discretion. The last variant comes with the employee's approval.

BASIC RIGHTS
LEGISLATION

OF

EMPLOYEES

STEMMING

FROM

The Labor Code has a higher level of protection for employees who are worse off
seeking employment on the labor market for reasons of a biological or social event.
These are disabled people, women and adolescents. Women are not allowed to
perform work that would endanger their pregnancy. The employer is obliged to
transfer them to another job under the same financial terms. For women who are
breastfeeding, they are obliged to establish a room for their rest and breastfeeding
breaks.
Right to rest
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Relaxation, we could call it an activity where an employee in this time span between
the work shifts should supplement and draw strength, restore the organism,
regenerate. The employer has an obligation to assign work to employees during
working hours. In addition, the employee has a break and a resting place. Rest periods
are not working hours. On the working day there is a change of work and rest. With
the rest, we can meet in the form of breaks in work, relaxation between two shifts,
safety break, rest between working weeks (weekend days), holidays and holidays.
The purpose of the break in work is to determine the optimal layout of the work
performance and the necessary rest of the employee. It can be provided at any time
during the working hours in order to meet the employee's recreational purpose and
meals. It should not be at the beginning and at the end of the shift, it is forbidden by
the Labor Code. It is not excluded that the break may be divided into several breaks,
the condition is that one part lasts at least fifteen minutes, and at most after six hours
of continuous work the total breaks will be thirty minutes. Allowed breaks in meal
work do not count towards working time. For longer-lasting shifts or subsequent
overtime, a break of thirty minutes is required after a further six hours. Thus, if the
employee works part-time, for less than six hours of working time, the employer
does not have to give him a break for food and rest. The break is not working time,
so the employee can leave his workplace for a specified period of time.
For work activities that cannot be interrupted, guarding of objects, a break into
working hours is counted. Employee is therefore entitled to a reasonable period of
time in which to eat and to rest. Employer's duties do not include recording of breaks
at work but are required to keep records of working time, overtime and standby.
Juveniles up to 18 years of age are tightened by working conditions; breaks must be
provided for up to 4.5 hours of continuous work.
Right to wage and salary
The Labor Code defines the provision of remuneration for personal performance as
the primary duty of the employer. The term "remuneration for work done" can be
found in all forms of basic labor relations, which are the employment relationship
and the legal relations established by the labor agreement and the activity agreement.
The law excludes the conduct of dependent work without payment. Wages are cash
benefits provided by the employer to the employee for their work. The employer
also has the option of providing part of the wage in a natural form. The amount of
wages is negotiated on the basis of the autonomy of the will by the subjects of the
labor-law relationship.
The minimum wage has two basic functions in relation to employees and employers.
The task is to achieve its balanced level from the point of view both of the employees,
employees and employers.
The social protection function of the minimum wage should protect employees from
poverty and allow them to live at the level of modest consumption and social
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contacts. Employers have a minimum wage protection function to ensure a level
playing field for wage competition.
The economic-critical function of the minimum wage creates prerequisites for the
income motivation of citizens to seek, receive and perform work, for the benefit of
employees through work income to persons with social income. For employers, the
minimum wage is the lowest level of wage costs for employees. If the pay (if paid or
remunerated from the agreement) is not equal to the minimum wage in the calendar
month, the employer is obliged to provide the employee with a wage supplement
equal to the difference between the wage reached in the calendar month and the
respective minimum monthly wage or the difference between wage 1 hour worked
and the corresponding minimum hourly wage. The employer has the obligation to
provide the employee with a supplement, regardless of whether it was lower or not.
The minimum wage in the year 2018 is 12 200 CZK / month for employees
remunerated with monthly wages for weekly working hours of 40 hours. The salary
bill serves as a one-sided action on the part of the employer and determines the salary
of the employee in public services. Salary is defined as the employee's cash benefits
provided by the employer. Therefore, it is not possible to provide a part in the form
of a natural fulfillment.
A salary tariff creates the employee's right to a certain wage component at a certain
amount. The type of work in the employment contract and the catalog of work is
decisive for the inclusion of an employee in a particular grade. The applicable salary
rates are set out in the Labor Code.

Personal obstacles on the part of the employee
These are the types of work barriers where the employee does not ask for a job,
because the mere fact of existence proved by the employee by the employer creates
an obligation for the employer to excuse the employee's absence at work. The
employee is obliged to always prove such an obstacle and to announce in good time.
Labor law respects that there may be objective reasons in the employee's life to make
it impossible to perform work. Obstacles at work need to be taken into account for
the fact that employees are prevented from doing their job and are recognized by law
or by employers.
In addition to incapacity for work during the first fourteen days when the employer
is required to provide employees, the employer is not obliged to pay wages or salaries
to employees other than those for whom the Government prescribes a set of
obstacles at work, the amount of working time and pay. Obstacles include maternity
leave, the worker is responsible for giving birth for twenty-eight weeks) and two or
more children for thirty-seven weeks. At the maternity leave the female worker enters
the six weeks before the birth. The employer is obliged to provide a worker or
employee with parental leave at their request, up to the age of three years of the child.
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The law divides the employee's barriers to personal barriers to work where he or she
carries out the usual work for himself / herself (temporary incapacity for work,
maternity and parental leave, care for a child under 10 years of age, examination or
treatment, marriage, funeral, childbirth); to obstacles at work due to the general
interest, ie for the society or in the interest of the state (exercise of public office,
blood donation, military duty, military exercise).

TERMINATION OF EMPLOYMENT
Ending the employment relationship for most people is not a pleasant matter.
Whether it's on the part of the employee or the employer. Discontinuation of
employment can only be in accordance with the law:
a)
b)
c)
d)

by the agreement
statements.
immediate withdrawal,
cancellation in probation period.

If the employee has an agreed fixed-term employment relationship, he / she ends
with the expiration of the period.
Agreement on termination of employment
First of all, let us provide an agreement This is a bilateral legal act where the consent
of both sides, employees and employers is needed, and the employment relationship
ends on the date on which it is negotiated. However, the day of termination may not
be set by a specific date, but also by another fact that does not raise any doubts, such
as the end of a particular job or season. The agreement becomes valid as soon as the
two parties agree on a concrete form of termination of the labor-law relationship. If
it is not made in writing, it is invalid.

Testimony
As far as the termination is concerned, it falls into the category of unilateral legal
acts, unlike the agreement. One of the participants, the employer or the employee,
expresses the will to terminate the employment without agreeing with the other.
Termination must be delivered in writing to the other participant in his / her hands,
otherwise he / she will not become valid. Employee protection will take effect if the
employer gives it. He has the obligation to give a clear explanatory reason. Employee
does not need to. The reasons are exhaustively listed in the Labor Code:
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a)
b)
c)
d)
e)
f)

if the employer or part of it is withdrawn,
where the employer or part of the employer moves,
if the employee becomes redundant in relation to the employer's decision,
if the employee is not allowed to carry out the work already done for
accident at work, occupational disease or for the threat of such illness
if the employee does not fulfill the preconditions stipulated by the legal
regulations for the performance of the negotiated work or fails to fulfill the
requirements for the proper performance of the work without fault of the
employer,
g) if the employee is given reasons for which the employer could immediately
terminate the employment relationship or for serious violation of the
obligations arising from the legislation applicable to the employee employed.
An important safeguard before termination of the employment relationship is the
employer's constraint towards an employee who may be in a difficult personal or
healthcare situation for some time. The legal regulation directly prohibits the
disclosure of data to such persons. The period of protection is called a protective
period.
Already above, we have provided the reasons for the employer's disclosure of the
data, the following are the facts where it cannot. An example is temporary incapacity
for work if it is not intentional or has not been caused by the employee in a state of
drunkenness or use of an addictive substance, pregnancy or maternity leave. An
appropriate and frequent example of the termination of employment is the return
after maternity leave, and there is often a violation of the fundamental rights of
female workers.
At the end of maternity or parental leave, the woman may return to work and the
employer must place her in a position corresponding to her employment contract.
Nevertheless, there have recently been cases of employers reorganizing women after
maternity leave and parental leave, and women have been forced to terminate their
employment because their place has disappeared for organizational reasons.
Employers may have their parent or parent on parental leave terminated by the
employer only if the employer is abolished or relocated. The mere removal of the
place of the employee on maternity or parental leave is not a reason to terminate the
employment relationship.
Immediate cancellation of the employment relationship
This is a one-sided legal act and termination occurs by delivery. Termination of the
employer's taxable reasons if the employee is legally convicted of an intentional
criminal offense or if the employee violates the duty resulting from his work in a
gross manner and on the part of the employee if, according to the medical opinion,
he cannot continue to work or the employer has not paid his salary or pay within 15
days of the maturity date.
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Canceling the trial period
This is the beginning of the employment relationship, which serves to mutual
understanding of the employee and the employer. At this time, either party may
terminate the employment relationship without giving any reason and without the
consent of the other party, ie unilaterally. Of course, even at this time, it is possible
to find protective elements on the part of the employee where the employer cannot
cancel the employment during the first 14 calendar days of the temporary incapacity
to work.

SUMMARY
Czech labor law distinguishes between two ways of establishing an employment
relationship, namely a contract of employment and appointment. The most common
way of establishing the employment relationship is to conclude a contract of
employment, but this does not give rise to employment. A labor contract is a bilateral
legal action consisting of a concurrent speech of the natural person and the employer
to enter into an employment relationship. The employment contract must be
concluded prior to the entry of the employee into work or at the latest on the date
of commencement of work before work commences. The employment contract
must include the type of work to be performed by the employee for the employer,
the place or places of work in which the work is to be performed and the date of
commencement of work. However, in relation to the Charter of Fundamental Rights
and Freedoms, it is not possible to deny a person the right to employment on
grounds of race, color, gender, sexual orientation, language, religion, political
opinion, membership of political movements, trade unions and other associations,
state of health, marital status.
From the point of view of specifying the rights and obligations of the employee and
the employer, the employment conditions can be classified according to the duration
of the employment relationship, according to the person of the employer, according
to the place of work, according to the way of establishment and by the working
hours. By the duration of the employment relationship, we divide employment into
fixed-term and indefinite employment.
The rights of the employee include the right to rest, the right to remuneration for
work, the right to health and safety at work, information on the risks of his work,
and information on the measures to protect them from their activities; information
must be comprehensible to employees.
Discontinuance of employment may only be in accordance with the law of
agreement, termination, immediate revocation, cancellation in probationary time. If
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the employee has an agreed fixed-term employment relationship, he / she ends with
the expiration of the period.

Story
Felipe is working like the manager in the international company and that is why he
is the citizen of EU, he does not need any work permission. He concluded a fixedterm contract for 2 years with the location in Prague. He has the status of the
employee, so he does not have to worry about paying the health and social insurance
paid by his employer.
Isabella is considering to begin with her business in the Czech Republic and at this
point she collects the necessary information for the successful start of the business
in the Czech Republic. She wants to know the Czech retail market and that is why
she wants to work for the part time job like a shop assistance in a patisserie. She still
needs to have a time for children, especially for Lisa and she still receives a parental
allowance for Lisa. What are her possibilities to be employed? Is it possible at the
same time to receive the parental allowance and to have another benefit/salary? What
contract could you recommend her?
Answer:
1. First of all, the concept of maternity benefit (PPM), which is the sick pay paid
by the Czech Social Security Administration, is to be distinguished from the
state social support benefit - the parental allowance. The conditions for
receiving the parental allowance are laid down in the State Social Support Act.
The concurrence of parental allowance and employment is possible. It is
important to ensure child care for the duration of work by another adult
person. An employee may work with another employer of the same type of
work agreed in the employment contract with the current employer as well as
work of another type. In the case of work for another employer, once again,
account must be taken of restrictions in accordance with the provisions of §
304 of the Labor Code (the same subject of the employer's activity).
2. For the purpose of the part time job we can recommend her 2 possibilities of
working contract:
a. Work-performace agreement (DPP) - an advantageous way of legally
securing some of the one-time jobs to the employee who just needs a
job. The agreement must be in writing. Employees can conclude an
employment agreement with any number of employers, with each
employer up to 300 hours per year. The maximum amount of the
reward is not limited. Employee and employer do not pay health, social
or sickness insurance benefits from bonuses of CZK 10,000 or less per
month (gross) per employer. It may have such income with more than
one employer. Of the rewards exceeding CZK 10 thousand per month,
social, health and sickness insurance is paid as in the case of normal
employment, from the whole amount. The same applies in cases where
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the employee concludes more agreements with one employer at the
same time and the sum of the monthly remuneration from the
agreements exceeds CZK 10,000.
b. Working-life agreement (DPČ) –an advantageous way of employing
less on time for regular employee activity, which is enough to make a
living. If it is closed to a maximum of CZK 2500 per month, no health
or social insurance is paid out of the rewards. If we need activities of a
one-off character, we will use the Work- performance agreement. We
can conclude an employment agreement for a work that does not
exceed an average of half the weekly working time (assessed over the
entire duration of the Agreement, but at most 52 weeks). The work
agreement must be in writing and must state the agreed work, the
agreed amount of working hours and the time at which the agreement
is concluded (fixed or indefinite). More in the "Social Insurance"
section below. Rewards from the Work-life Agreement are taxed in the
same way as income from employment. This means that the employer
deducts 15% from the remuneration of the income tax.
Even if you are earning a work-performance agreement (DPP) or a working-life
agreement (DPČ), the minimum wage threshold applies to you, you cannot get the
least work. Starting January 2018, the minimum wage is 12.200 CZK a month, and
per hour of CZK 73 per 20 hellers.
For the first part time job we would recommend to Isabella to conclude Workingperformance agreement. When she missed planned 300 hours, she can negotiate with
her employer Working-life agreement (DPČ).
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Chapter 4
Business Law
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The beginnings of business law can be found in ancient civilizations. Currently,
commercial law is part of the legal order of the Czech Republic; it is a sector of
private law, which means that the principles of private law, such as the principle of
equality of participants in commercial law relations and the principle of contractual
freedom, will apply.
Commercial law is a set of legal norms that regulate the property status of
entrepreneurs and the relationships that arise between them in connection with their
business activities. Business is an activity performed by a businessman:
•
•
•
•
•

Consistently
Independently
by own name
At your own responsibility
To make a profit

All these business characters must be fulfilled at the same time.

Businessman is a person:
• Registered in the Commercial Register (public list in which the statutory
data on entrepreneurs are entered and is kept in electronic form)
• Who is doing business under a trade license
• Or who is doing business under a non-trade license
• Or who operates agricultural production and is registered in accordance with
special regulations
Businessman shall identify himself / herself with the following particulars which he
/ she is required to state in the commercial documents:
➢ business name / name - the name under which the entrepreneur is entered
in the Commercial Register and is the name under which the entrepreneur
carries out legal acts in his / her business activity. This name serves to identify
the entrepreneur, his products and services and distinguish it from other
entrepreneurs. It also has a promotional function and guarantees consumers
and business partners a certain quality of products and services. A person shall
be entered in the Commercial Register under a commercial firm usually
formed on his behalf. The business name can only be used by the entrepreneur
who has his first name in the Commercial Register and the name must not be
misleading.
56

➢ seat - place / address of the business entered in the business register
➢ the legal form of a legal entity
➢ identification number, if assigned
An enterprise is a summary of things, rights (receivables) and other (goodwill) that
belong to the entrepreneur and serve for the operation of the enterprise.
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BUSINESS CORPORATIONS
The issue of commercial corporations is regulated by Act No. 90/2012 Coll.
on Commercial Companies and Cooperatives (Act on Commercial Corporations)
and Act No. 89/2012 Coll. Civil Code.
Business corporations are legal entities, and as a body of rights having rights and
obligations, they will therefore be accountable for their obligations. By law, business
corporations and cooperatives are considered commercial corporations. Commercial
companies include a public limited company, a limited partnership, a limited liability
company, a joint stock company and a European company and a European
economic interest group. Cooperatives are a cooperative and a European cooperative
society. A public limited company and a limited partnership are partnerships, and a
limited liability company and joint-stock company are capital companies.
The reason for which business companies are set up is in most cases to carry out a
business plan or to manage their own assets. Legal proceedings relating to the
establishment, creation, change, cancellation or termination of a business
corporation require a written form with officially authenticated signatures, otherwise
they are invalid. It is important to divide the founding and emergence of society. The
founding of a trading company takes place at the moment of signing the founding
document, which is a social contract (see below). The social contract establishing a
capital company requires the form of an authentic instrument. The collective
agreement which establishes the cooperative is concluded by the adoption of
constitutive meetings. The formation of the company takes place only after its
registration in the Commercial Register. If the application for registration of a
company is not filed in the Commercial Register within 6 months from the date of
its establishment, the same effects shall apply as in the case of withdrawal or, in the
case of a cooperative, as if all the applicants for membership have withdrawn their
application.
Even after the formation of a business corporation, the court can declare it, even
without its own motion, as invalid if
a) the social contract was not taken in the prescribed form,
b) the minimum redemption value of the capital has not been complied with, or
c) finds incapacity for legal acts of all founding members.
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The court shall, on the proposal of the person having a legal interest therein, or at
the request of the Public Prosecutor's Office, if it finds that there is a serious public
interest, cancel the commercial corporation and order its liquidation if
a) has lost all business rights; this is not true if it is also established for the
purpose of managing its own assets or for any purpose other than business,
b) is not able to carry out his / her activity for more than one year and fulfills his
/ her purpose,
c) cannot exercise his activities for insurmountable disputes between partners,
or
d) operates an activity which, according to another legal regulation, can be
performed only by natural persons, without the help of these persons.

PUBLIC LIMITED COMPANY
A public limited company is a personal company, belongs to the historically
oldest forms of business companies. This form of business is used in a small
private business where the risk of unlimited liability is relatively small and
controllable (e.g. craft, retail, family businesses).
Basic characters
- is a company of at least two persons involved in its business or the
management of its assets and is guarantor of its debts jointly and severally
- in the case where the partner is a legal person, he exercises the social rights and
obligations of the authorized agent, who may be only a natural person
- may originate for the purpose of business or administration of its own assets
- Establishment of a company depends on writing and signing a social contract
Social contract
- a contract governing the mutual legal relations of the shareholders and, unless
otherwise agreed in the social contract, the shares of the shareholders are equal
and the minimum amount of the registered capital is not determined unless it is
formed on the basis of a social contract
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- it also contains the name of the company, the subject of the company's business
or the indication that it was established for the purpose of managing its own
property, and the identification of the shareholders by stating the name or
surname, in the case of a legal person the name,
- the contract can be changed only by the agreement of all the partners, each
member having one vote, unless the social contract determines otherwise
- the shareholder may join or withdraw from the company by changing the social
contract, the acceding partner is also liable for the debts of the company that
arose prior to its accession, but may require other partners to provide him with
full compensation for the provided service and to cover the costs associated with
Statutory authority
- the statutory body of the company is all members of the company who meet
the requirements laid down by the law, namely integrity, who did not experience
the obstacle to the pursuit of a trade, the one in which the assets or assets of the
business corporation in which he operates or worked in the past 3 years member
of the body, no insolvency proceedings were conducted or if there is no other
impediment to the office
- without the permission of all other partners, the partner may not engage in the
business of the company, nor for the benefit of others, nor mediate the company's
business for another
- a partner may not be a member of a statutory or other body of another
commercial corporation having a similar business
- profit and loss are shared equally among the shareholders
- after the termination of the company's participation, the partner is liable only
for the debts of the company that arose before the expiry of his participation
- the shareholder has the right to a 25% share of the amount in which he has
fulfilled his deposit obligation
- the transfer of a shareholder's share in a public company is prohibited
Dissolution of the company
- the company is repealed:

60

a) the shareholder's testimony filed not later than 6 months before the end of
the accounting period, on the last day of the accounting period, unless the
social contract determines the time limit by another,
b) on the day on which the decision of the court,
c) the death of the partner, unless the social contract permits the inheritance
of the share,
d) the dissolution of a legal entity partner, unless the social contract permits
the transfer of a share in the legal successor,
e) the day on which the decision to adjudicate bankruptcy of the assets of one
of the shareholders or the rejection of an application for the opening of
insolvency proceedings for lack of property or the adjournment of
bankruptcy because the property of the partner is totally inadequate,
f) on the day on which the decision to grant the debts of one of the
shareholders,
g) a final decision on the execution of a decision by the affiliation of a
shareholder in a company or by the law of the enforcement order to affect
the share of an associate in the company after the expiry of the deadline
stated in the call for fulfillment of the enforced obligation under a special
legal regulation and if within this period suspension of execution, the
power of decision on this,
h) the date on which none of the partners will meet the above requirements
i) the exclusion of a member, in particular, if the partner seriously violates
his obligations or is unable to achieve the purpose for which the company
was founded; or
j) other reasons specified in the social contract

LIMITED PARTNERSHIP
A limited partnership is a part of a private company even though it is not a
typical personal company.
Basic characters
- is a company in which at least one partner guarantees for its debts limited
(Kommanditist) and at least one partner unlimited (Complementary)
- the Public Limited Company provision applies to limited partnerships
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Social contract
- contains the determination of which of the partners is a complementary and
who is a Kommanditist, the amount of the contribution of each Kommanditist
- the shares of the co-candidates shall be determined according to the proportion
of their deposits
- Kommanditist fulfills the deposit obligation in the amount and manner specified
in the social contract, otherwise in cash and without undue delay after the
establishment of its participation in the company
- for the debts of the company, the Kommanditist with the other partners jointly
and severally guarantees the amount of their unpaid deposit according to the state
of registration in the Commercial Register
- if the social contract determines that the Kommanditists are liable for the debts
of the company up to the amount specified (limited amount), this amount shall
be entered in the social contract, no lower amount may be agreed than the amount
of the deposit
Statutory authority
- the statutory body of the company are all members of the company, the social
contract may stipulate that the statutory body of the company is only some of the
complementaries or one of them
- unless otherwise agreed by the social contract, all members shall decide in
matters not attributable to the statutory body, with the special vote of the
Complementaries and the Special Commanders
- profit and loss are divided between the company and the complementary, unless
the social contract determines the division, divides the profit and the loss between
the company and the complementary in half
Dissolution of the company
- it is sufficient to abolish the limited partnership that none of the
complementaries meet the requirements to be a member of a business
corporation under the law, such as integrity, barrier to maintenance and other
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LIMITED LIABILITY COMPANY
Limited Liability Company is a historically new company and a very popular
business company. It is the simplest type of capital companies, although it
contains many elements of a personal company.
Basic characters
- a company whose debts are jointly and severally liable by the shareholders
in the amount in which they failed to fulfill the deposit obligations
according to the state registered in the Commercial Register at the time
when they were called upon to fulfill the obligation
- a company comprised of 1-50 shareholders
- compulsory deposit into the company - the minimum deposit amount is
CZK 1, unless the social contract determines that the amount of the deposit is
higher
- they are obliged to create bodies
Social contract
- the contract includes the name of the company, the object of business or the
activity of the company, the identification of the shareholders by indicating the
name and the place of residence or the place of residence, the determination of
the types of shares of each partner and the rights and obligations attached thereto,
the amount of the deposit or deposits attributable to the share or shares, and the
manner of their actions for the company, the deposit obligation of the founders,
including the deadline for its fulfillment, an indication of who the founders
determine by the executive or the directors
- the contract may be changed by agreement of all shareholders; a public
document is required for this agreement
- before submitting the application for registration of the company in the
Commercial Register, the entire deposit shall be paid and at least 30%
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- the partner fulfills the deposit obligation within the term stipulated by the social
contract, but not later than 5 years from the date of the company's establishment
or from the assumption of the deposit obligation for the duration of the company
- the contribution may also be non-monetary, which is appreciated by an expert
selected from the list of experts, the experts are selected by the founders when
establishing the company, otherwise the manager
- the contract may allow the creation of different types of shares, if the social
contract so determines, the shareholder may own more shares, even of different
kinds
- the shareholder's share can be represented by a share certificate and each
shareholder can transfer his share to another member
Statutory authority
- Company bodies - Managing Director, General Meeting, and Supervisory Board
- the statutory body of the company is one or more directors, if the social
contract is determined, more than one member of the collective body
- the directors are responsible for the management of the company, if the
company has more directors who do not constitute a collective body, the consent
of majority of the company is required
- the manager ensures proper keeping of the prescribed records and accounts,
manages the list of shareholders and informs the shareholders about the matters
of the company
- the company will establish a supervisory board if the social contract so
determines
- the Supervisory Board supervises the activities of the directors, looks into the
commercial and accounting books, other documents and financial statements and
controls the data contained therein, reports once a year on its activities to the
general meeting, the member of the Supervisory Board cannot be a company
executive
- the shareholders exercise their right to participate in the management of the
company at or outside the general meeting
- the general meeting is convened at least once for the accounting period
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- unless otherwise agreed by the social contract, the General Meeting is able to
quote if partners are present who have at least half of all votes (each partner has
one vote for each CZK 1 contribution)
- the general meeting decides by a simple majority of the shareholders present
- the consent of at least two thirds of the votes of all shareholders is required:
a)
b)
c)
d)

to adopt a decision to change the content of a social contract,
to a decision resulting in a change in the social contract,
the decision to accept a non - monetary contribution, and
the decision to wind up the company with liquidation

- Companions are listed on the list of shareholders who run the company
- the shareholders participate in the profits determined by the General Meeting for
distribution among the shareholders in proportion of their shares, unless the social
contract determines otherwise, unless the social contract or the general meeting
specifies otherwise, the share in the profit is paid in the money
- a partner may lose his participation in the company by performing a partner, an
agreement to terminate the shareholder's participation, the exclusion of the
partner, the cancellation of the shareholder's participation by the court
Dissolution of the company
- the company is dissolved by a partnership agreement, which takes the form of an
authentic instrument

JOINT-STOCK COMPANY
The joint-stock company is a separate entity of law and full legal capacity.
Basic characters
- a company whose registered capital is allocated to a certain number of shares
- the company treats the same conditions with all shareholders equally
- the share capital of a public limited company is at least CZK 2,000,000 or
EUR
80,000
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- the share is a security or book-entry security to which the rights of the shareholder
are associated as a shareholder to participate under this Act and the Company's
Articles of Association on its management, its profits and the liquidation balance
upon its dissolution with liquidation
Statutes
- the establishment of a company requires the adoption of a statute, the person who
has adopted the statutes and participates in the subscription of the shares is the
founder
- the articles of association contain the name and subject matter of the business or
activity, the amount of the share capital, the number of shares, their nominal value,
the determination of whether and how many shares will be in the name or the owner
if shares of different species are to be issued, the number of votes attaching to one
share and the manner of voting at the general meeting; if the shares are to be issued
with various nominal values, the Articles of Association also contain the number of
votes relating to the amount of the nominal value of the shares and the total number
of votes in the company, an indication of the internal structure of the company and
the rules for determining the number of members the Board of Directors or the
Supervisory Board, other data, if this law so provides
Statutory authority
- corporate bodies: the board of directors (the company's management) and the
supervisory board (overseeing the exercise of the powers of the board of directors
and the company's activities) = dual system
the Board of Directors (3 members) and the statutory director
(appointed by the Management Board) = monistic system
- a company may change the system of its internal structure by changing its statutes
- shareholders exercise their right to participate in the management of the company
at or outside the general meeting
- the General Meeting is able to quote if Shareholders holding Shares whose nominal
value or number exceeds 30% of the registered capital are present unless the Articles
of Association determine otherwise
- the general meeting decides by resolution and majority of the shareholders present
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- the shareholder pays the issue price of the subscribed shares at the time specified
in the Articles of Association or the General Meeting's decision to increase the
registered capital, but not later than 1 year from the date of the company's
establishment or from the increase in the registered capital
- the shareholder cannot be exempted from the deposit obligation unless it is a
reduction in the share capital
- if the shareholder is in default or part of the deposit, the Board of Directors shall
invite the Board of Directors to execute it within the additional time limit specified
by the Company's Articles of Association, otherwise within 60 days from the date of
delivery of the notice
- the excluded shareholder guarantees the redemption of the issue price of subscribed
shares
- the shareholder is entitled to attend and vote on the General Meeting, the Articles
of Association may restrict the exercise of voting rights by stipulating the highest
number of votes of one shareholder
- if the Articles of Association so determine, the members of the company's organs
are elected by a cumulative vote
Dissolution of the company
- the decision to abolish the limitation is a matter for the General Assembly, where
the two-thirds majority of the shareholders is required

COOPERATIVE
There are close relationships between business and cooperative societies, even
if they are separate from each other.
Basic characters
- a community of uncommitted number of persons established for the purpose
of mutual support of its members or third parties, possibly for the purpose of
doing business
- has at least 3 members
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- the founder of the cooperative is the person who submitted the application to the
founding cooperative no later than the start of the constituent meeting, did not take
it back, its application was approved and fulfilled the conditions for membership and
its creation, except for the fulfillment of the deposit obligation or the creation of an
employment relationship
- the cooperative may be residential = in order to secure the housing needs of its
members, it can manage houses with apartments and non-residential premises owned
by other persons
social = systematically develops community-based
activities aimed at promoting social cohesion for the purpose of labor and social
integration of disadvantaged persons into society, with the priority of meeting local
needs and using local resources according to the place of residence and the
competence of the social cooperative, especially in the field of job creation, social
services and health care, education, housing and sustainable development
Statutes
- the constituent meeting of the cooperative shall, in addition to the adoption of the
Articles of Association, elect members of the cooperative bodies and approve the
method of fulfillment of the basic membership fee and, if necessary, the entry fee
- the draft statutes shall be drafted by a co-author, who is a natural person in writing
authorized to do so by the applicant for founding a cooperative
Statutory authority
- Cooperative bodies are
a) Membership meeting - the members of the cooperative, the liquidator and the
persons to whom a different legal regulation has the right to participate in a
member meeting shall be able to resign if a majority of all members having a
majority of all votes are present, the members of the cooperative , each
member shall have 1 vote in a poll
b) the Board of Directors - it is the statutory body of a cooperative, it is responsible
for the management of the cooperative, it fulfills the resolutions of a member
meeting, if it is not in conflict with the legal regulations, ensures the proper
keeping of the accounting, presents to the member meeting for approval the
financial statements and, profits or losses, has three members, elects its
chairman and, if appropriate, one or more Vice-Presidents, unless the statutes
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determine that they are elected by a general meeting, by majority vote of all its
members
c) the Audit Commission - controls all activity of the cooperative, discusses
members' complaints and may require any information and documents on the
management of the cooperative, in the exercise of its competence the
commission is independent of the other bodies of the cooperative, gives a
written opinion on each financial statement, payment of the loss of the
cooperative and the proposal for a decision on the payment of the members'
fees, to the deficiencies noted by the Audit Committee, to the Board of
Directors, to supervise the recovery, to 3 members, to elect its chairman and,
if necessary, one or more vice-chairpersons
d) other bodies set up by statutes
- a member of the cooperative body may be only a member of the cooperative, each
member of the cooperative having one vote in the body of the cooperative, the term
of office shall not exceed 5 years, the term of office of the members of the elected
body ends with all its members in the same way
- in a cooperative with fewer than 50 members, the statutes may stipulate that the
board of directors is not established and the statutory body is the chairman of the
cooperative
- each member participates in the basic capital of the cooperative by a basic
membership fee
- the amount of the basic membership is equal for all members of the cooperative,
the deposit obligation within the range of the difference between the basic
membership deposit and the entry deposit must be fulfilled within the time limit
specified in the statutes, which may not exceed 3 years
Dissolution of the company
- the cooperative is canceled by a resolution of a member meeting, by a court
decision, upon expiry of the period for which the cooperative was established, by the
achievement of the purpose
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SUMMARY
Business is an activity performed by a businessman consistently,
independently, by own name, at your own responsibility and to make a profit. All
these business characters must be fulfilled at the same time.
Businessman is a person registered in the Commercial Register (public list in which
the statutory data on entrepreneurs are entered and is kept in electronic form)who is
doing business under a trade license, or who is doing business under a non-trade
license, or who operates agricultural production and is registered in accordance with
special regulations.
The issue of commercial corporations is regulated by Act No. 90/2012 Coll. on
Commercial Companies and Cooperatives (Act on Commercial Corporations) and
Act No. 89/2012 Coll. Civil Code.
Business corporations are legal entities, and as a body of rights having rights and
obligations, they will therefore be accountable for their obligations. By law, business
corporations and cooperatives are considered commercial corporations. Commercial
companies include a public limited company, a limited partnership, a limited liability
company, a joint stock company and a European company and a European
economic interest group. Cooperatives are a cooperative and a European cooperative
society.
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Isabella has obtained the rich experience during working like the employee with the
sweets and she would like to start her own business in the Czech Republic. She
considers to begin the entrepreneur with the Spanish sweets. Isabella has a several
opportunities how to start with her own business:
1. to establish a trade license – the basic form of the independent business
activity with no need of enter expenses. The first step in the process of getting
a Trade License is choosing what trades you want to include in your Trade
License. There are 80 Unqualified Trades that can be included in the Trade
License. Another 32 trades (optician, driving instruction, water rescue service,
etc.) are within Professional Trades. You must provide related
education and/or experience if you want to include Professional Trades in
your Trade License.
Conditions to get the Trade licence
o being over 18 years old
o having to criminal record in the chosen fields
How To Get A Trade License – Required Documents (Unqualified
Trades Only)
- Application form
- Passport
- proof of business address
- list of chosen Trades
- 1 000 CZK administrative fee for the Trade License authority
- Criminal Background Check from your country of origin/Affidavit saying
that you have never been convicted for any crime (the affidavit only
applies to certain nationalities)
To establish a limited liability company (s.r.o.) - The Czech limited liability
company is usually preferred by small and medium sized businesses and it is
a popular legal entity, due to its requirements. It can be established either
by one founder (person or legal entity) or by an association of maximum 50
persons. An SRO with a single shareholder can’t set up or be the sole
shareholder of another SRO. At the same time, one individual can be the sole
shareholder of only three other limited liability companies. The minimum
compulsory deposit amount is CZK 1, unless the social contract determines that
the amount of the deposit is higher.
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What are the main requirements for company formation in Czech
Republic?
The new company set up in Czech Republic has to be registered with the Trade
License Office and this is a compulsory requirement for businesses set up in this
country. To obtain the trade license, the following documents are required
when starting a company in Czech Republic:

- the statutory document for companies that have not yet been
registered with the Commercial Register;
- the excerpt from the Register – this is applicable for companies that
have already been established;
- the lease agreement of the office space, which shows that
the company has an official business address;
- the payment proof of the administrative fee, imposed to all
companies requiring this service.
In not more than 90 days since the company was set up or the trade license was
released, the businessmen must register with the Commercial Register of
the Regional Commercial Court. Along with the standard application, the
founders must submit:

- the articles of association – the main statutory documents of a business
set up in Czech Republic;
- documents attesting the right to develop business activities on
the Czech Republic territory;
- confirmation from the administrator of the registered capital and
an extract from the Trade Licenses Register;
- a certificate from the bank stating the deposited capital, which can
vary depending on the company’s business form;
- a list with the company managers and their signature and consent for
the registration into the Commercial Register;
- clean criminal records for all representatives and members of
the company registered here.

The owners must submit an application at the Tax Office for the income
tax, withholding
tax and payroll
tax
registration and
for
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the VAT registration no later than 15 days since the company was registered. As
a result, the newly formed entity will receive a tax identification number. The last
step of incorporation is the registration for social security and health
insurance, within eight days after the first employee was hired.
2. To transfer the foreign company to the Czech Republic from Spain –
The foreign company may operate in the Czech Republic, either by
establishing a branch office registered in the Czech Republic or by establishing
a Czech company
Isabella has decided to establish the the trade licence in the beginning of the own
business in the Czech Republic. When the business will be successful, she will
consider to establish a limited company.
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Chapter 5
Important Aspects of Civil
Law and Public Law
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VALID MARRIAGE AND DIVORCE

Marriage is regulated in the Czech Republic by the Civil Code in the family
law section, as a private law. Basic principles of family law include the principle of
child welfare, the principle of equality of family law subjects and the principle of
mutual assistance.

Marriage is a permanent bond between man and woman, the main purpose of
marriage is to found a family, to properly educate children, and to support and help
each other. Marriage is the result of a free and complete affirmation of the will of
men and women (engaged couple) who intend to marry together.

This may be a civic or religious marriage. If the spouses show the will to marry
together, in person, before a public authority executing a marriage ceremony in the
presence of the Registrar, it is a civil marriage. If the spouses show willingness to
marry together personally before a church body or a religious organization
authorized to do so under another law, this is a church marriage. If a marriage is to
be enforced, the spouse must first submit a certificate issued by the registry office in
whose jurisdiction the marriage is to be closed. The certificate must include a
statement that the spouse has met all the requirements laid down by the law for
marriage. No more than six months have elapsed since the certificate was issued for
the marriage ceremony. If the marriage was closed, the marriage partner is obliged to
deliver the marriage record to the registry office in whose administrative district the
marriage was concluded within three working days of marriage.
The marriage ceremony is public and festive; it is done in the presence of two
witnesses. At the marriage ceremony, they shall declare that the surname of one of
them shall be their common surname, or shall retain both surnames, or the surname
of one of them shall be their surname in common, and the surname of which shall
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not be a common surname shall be added to the common surname in the second
place his last name. If the couple retains their last name, they shall declare at the
marriage ceremony which of their surnames will be the surname of their joint
children.
A citizen of the Czech Republic may also marry outside the territory of the Republic
before the diplomatic mission or consular office of the Czech Republic.

Legal obstacles to marriage
➢ marriage cannot close a minor who is not fully right
In exceptional circumstances, the court may authorize marriage to a minor who is
not fully entitled and has reached the age of sixteen if there are important reasons
for doing so.
➢ marriage cannot be concluded by a person whose jurisdiction was limited in this area
➢ marriage cannot be concluded by a person who has previously married or a person who has
previously entered into a registered partnership or other similar foreign-registered partnership
and that marriage, registered partnership or other similar aliens concluded abroad
➢ marriage cannot be concluded between ancestors and offspring, nor among siblings; the same
applies to persons whose kinship was born by adoption
➢ marriage cannot be concluded between the guardian and the guardian, between the child and
the person in whose custody the child was entrusted, or the foster parent and the entrusted
child
If a marriage has been concluded, although a legal impediment has been prevented
by it, the court shall declare the marriage invalid at the request of anyone having a
legal interest therein unless the marriage hinders the impediment of limited authority.
A marriage is considered valid until it is declared void. If the marriage was declared
invalid, it is considered like it never happened.
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A marriage cannot be declared invalid if it has ceased to exist or if correction has
already taken place. Nor can a marriage be declared invalid if it has been concluded
by a minor who is not wholly entitled or by a person whose legal capacity has been
limited in that area and a child born alive has been conceived.

Duties and rights of the spouses
Spouses have equal responsibilities and equal rights. Spouses are obliged to respect
each other; they are obliged to live together, to be faithful, to respect each other's
dignity, to promote themselves, to maintain a family community, to create a healthy
family environment and to take care of children together.
The husband has the right to have his / her second husband communicate his / her
income and wealth, as well as his / her current and contemplated work, study and
similar activities. And when choosing his / her work, study and similar activities, he
/ she must take into account the interest of the family, the other spouse and the
minor who has not acquired full authority and who lives together with the spouses
in

the

family

household

and,

if

applicable,

other

family

members.

A husband has the right to represent his spouse in his normal affairs. Husbands have
mutual maintenance obligations to the extent that they both provide essentially the
same material and cultural level. The maintenance obligation between spouses is
preceded by the maintenance obligations of both the child and the parents.
What belongs to the husband has property value and is not excluded from the law,
is part of the joint property of the spouses. This does not apply if the common
property ceases to exist on the basis of the law.
Termination of marriage
Marriage expires only for the purposes of the law, by divorce, by the death of one of
the spouses, by the declaration of the dead.
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Marriage can be divorced if cohabitation is deeply, permanently and irreparably
distorted, and cannot be expected to be restored. Although marital coexistence is
disrupted, marriage cannot be divorced if divorce is in conflict:
a) with the interest of a minor child of the spouse who has not acquired full
authority, the interest of the child in the marriage is also determined by the
court by a question asked by the guardian appointed by the court for the
procedure for adjusting the relationship to the child for the period after the
divorce;
b) with the interest of a spouse who, in particular, did not participate in the
divorce by breach of matrimonial matters and which would be particularly
gravely prejudiced by the divorce, with extraordinary circumstances in favor
of the maintenance of the marriage unless the spouses have been living
together for at least three years.
If the spouse has a minor who is not wholly entitled, the marriage will not be heard
until it decides on the child's circumstances in the time after divorce.

If the spouse joins the marriage divorce by the other spouse, divorce the marriage
court without identifying the causes of the marriage breakdown if it concludes that
the same claim of the spouses as to the divorce of the marriage and the intention to
divorce is true and if:
a) at the date of commencement of divorce proceedings, the marriage took at
least one year and the spouses have not lived together for more than six
months,
b) the spouses who are parents of a minor who has not acquired full jurisdiction
have agreed to adjust the child's circumstances for the period after the divorce
and the court has approved the agreement,
c) the spouses have agreed to adjust their property, housing and, where
applicable, maintenance for the period after that divorce.
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LEASE AGREEMENTS AND ACQUISITION OF REAL
ESTATE
A lease is a well-known contract type that is often encountered both by
entrepreneurs and by individuals. The lease contract deals with the Civil Code. By
the lease, the landlord undertakes to leave the tenant for temporary use. The Lessee
undertakes to pay to the Lessor a consideration known as rent. The subject of the
lease may be a real estate (or part of it) or a movable thing. It is also possible to rent
a thing that will only occur in the future if it is possible to determine it sufficiently
precisely when the lease is concluded.
The contract can be concluded verbally, only for renting an apartment and a house
with a view to securing housing needs prescribed by law in a mandatory written form.
The rental agreement should include a description of the subject of the lease, the
date of the lease of the subject of the lease to the lessee, the condition in which the
subject of the lease is situated upon its taking over by the lessee, the purpose of the
lease, the period to which it is concluded, the amount of the rent, the rights and
obligations of the parties, (the deposit is typical), the possibility of premature
termination

of

the

lease,

the

possibility

of

making

changes,

etc.

The lease agreement can be negotiated for a fixed or indefinite period. If the contract
does not specify the time agreed, the lease is negotiated for an indefinite period.
Rent may be negotiated as exclusive or non-exclusive. In the case of exclusive leasing,
only the tenant has the exclusive right to use the thing that is the subject of the lease.
The rent is paid in the agreed amount (money) and in the agreed terms. Rent may
also be negotiated in a currency other than the Czech crowns or, for example, in
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regular rentals of the tenant. Landlords often require an annual adjustment (increase)
in rents to reflect the rise in consumer price inflation. As a basis, inflation can be
published annually by the Czech Statistical Office. It is at the parties' agreement
whether the rent will be changed annually automatically, or the lessee will inform the
lessee of the change in the rent (in advance) and whether it will be reduced if
necessary.
The law generally does not limit the amount of security (deposit) that the lessee is
obliged to provide to the lessor as security of his obligations under the lease. It is at
the landlord's decision.
Lessor:
• has the right to secure its claims against the lessee by the lawful detention
right,
• handed over a thing with everything that is necessary for proper use of the
thing,
• has an obligation to provide the lessee with undisturbed use of the property
for the duration of the lease
•

is not responsible for the defect of the leased thing, which at the time of
conclusion of the lease was known by the parties and which does not prevent
the use of the case

Tenant:
• is obliged to use the thing as a proper economic operator for the purpose or
for the usual purpose, and to pay the rent
• if the defect is to be remedied by the landlord, the lessee can only use the
thing with difficulty and the landlord has not received a defect even after the
tenant has informed the tenant of the right to a reasonable rent discount or
he can make the repair himself and claim the costs
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• has an obligation to notify the landlord that the rented property has a defect
to be remedied by the landlord as soon as it has been discovered or discovered
• has an obligation to enable the landlord to inspect, lease or access the rented
property for the purpose of carrying out the necessary repairs or maintenance
of the item, the lessor must notify the lessee in advance of the inspection in
good time
Sub-lease
If the lessor agrees, the lessee may establish a third party to the right of use; if the
lease is concluded in written form, the landlord's consent also requires a written form.
The lease may result in the termination of the leased property, the parties' agreement
on the premature termination of the lease, the termination of the lessee without the
successor, the expiry of the term or the unilateral termination of the lease.
Lease agreed for an indefinite period terminates with one of the parties. If the matter
is movable, the notice period is one month, if it is immovable, it is three months.
The statement need not be justified; this does not apply if the party has the right to
terminate the lease without notice.
If the tenant uses the thing even after the lease term and the lessor does not ask him
/ her to surrender the thing within one month, the rental agreement shall be
reintroduced under the conditions previously agreed. If the rental period was initially
more than one year, it is now valid for one year; if less than one year, it is now valid
for this period.

Business lease of movables
Entrepreneurs doing business in the field of renting things rent a movable thing for
money. It is more likely to be a short-term rent. The most frequent case of
entrepreneurial lease is the lease of technological equipment, tools, equipment of the
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premises, etc. The tenant has the right to terminate the lease at any time, the tenure
is ten days.
Hire of means of transport
By a lease, the lessor undertakes to let the tenant for a certain period of time using
the means of transport and the tenant undertakes to pay the rent to the lessor. The
lessor submits the means of transport to the lessee together with the documents
necessary for its operation, at the agreed time, otherwise without delay after the
conclusion of the contract. The renter will only cover the means of transport if it has
been arranged. The lessee pays the rent after termination of use of the means of
transport; however, if the lease is agreed for a period longer than three months, the
tenant pays the rent at the end of each calendar month.

TAX OBLIGATIONS

The tax system of the Czech Republic is similar in its main features to the
systems of most advanced countries, especially European ones. Tax revenues come
roughly equally from indirect and direct taxes.
Direct taxes include: personal income tax, corporation tax, real estate tax, road tax,
property tax.
Indirect taxes include: value added tax, excise duty.
The statutory deadlines for tax compliance differ not only according to the type of
tax but also according to the range of goods or type of business concerned. Tax
payers who, according to Act. No 353/2003 Coll. on excise duties, as amended, the
obligation to pay the tax arises, they are obliged to file a tax return separately for each
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tax to the customs office within the 25th day after the end of the taxable period in
which this obligation was created unless the Act on excise duties provides otherwise.
When importing selected products, a tax declaration is considered to be a customs
declaration proposing the release of selected products into the relevant customs
procedure.
Pursuant to the specific provisions of the Excise Duties Act, legal and natural
persons who have the status of taxpayers have the right to ask for tax refund if they
have purchased or have themselves manufactured and demonstrably used, for
example, mineral oils for heat production and selected mineral oils for agricultural
primary production and forest management, which have been purchased or
produced by other (technical) gasoline and proven to be used for purposes other
than for sale, for propulsion of engines, for the production of heat or for the
production of mixtures.

Value added tax
The subject of the tax is:
• the supply of goods for consideration by a taxable person in the course of an
economic activity with a place of performance within the country,
• provision of services for consideration by a taxable person in the course of an
economic activity with a place of performance in the Czech Republic,
• Acquisition of goods from another Member State of the European Union for
consideration effected within the country by a taxable person in the course of
an economic activity or a non-taxable legal person (not established or set up
for business purposes) or acquisition of a new means of transport from
another Member State the State for consideration by a person who is not a
taxable person,
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•

Import of goods with place of performance in the Czech Republic

A taxable person is a natural or legal person who independently carries out economic
activities, unless the law provides otherwise. A taxable person is also a legal person
who was not established or established for the purpose of doing business when
carrying out economic activities. The state, regions, municipalities, organizational
units of the state, regions and municipalities, voluntary unions of municipalities, the
capital city of Prague and its city districts, and legal persons established or established
by special legal regulation or pursuant to a special legal regulation are not considered
to be in the exercise of powers in the field of public administration taxable persons,
even when they charge a fee for the exercise of those powers.
The taxpayer becomes a taxable person established in the Czech Republic whose
turnover for a maximum of 12 immediately preceding consecutive calendar months
exceeds CZK 1 000 000, with the exception of a person who only carries out exempt
transactions with no tax deduction. The taxable person is a payer from the first day
of the second month following the month in which he exceeded the turnover
determined if he has not been paid by the payer in advance.
Under the Value Added Tax (VAT) VAT Transfer Scheme, it will be extended by
July to provide workers for construction or assembly work, to deliver goods as a
guarantee, to deliver real estate sold by the debtor from a court decision or to arrange
delivery of investment gold. It is considering an amendment to the VAT Act with
the expected effect from July, as reported by the Financial Administration.
The transferred tax liability is based on the principle that, in the case of the provision
of services or goods, VAT is not recognized by the seller but by the customer. The
vendor will issue a tax document where it will not show the amount of VAT against
the current tax document. Instead, it states that the amount of the tax is to be added
and awarded to the customer. The aim is to avoid fraud and speculation in
connection with VAT. However, the measure does not concern end-user small
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consumers, but it is a measure at the level of VAT payers, i.e. companies and
entrepreneurs.
Foreigners who work in the territory of the Czech Republic have the same tax rights
and obligations as citizens of the Czech Republic. If the foreigner is a tax resident
(tax payer) of the Czech Republic, then it means that he has unlimited tax liability in
the Czech Republic. The Czech Republic's tax residents are those foreigners who
reside or usually stay in the Czech Republic for more than 183 days during the tax
year. On the contrary, a non-resident foreigner does not usually reside in the Czech
Republic and usually stays here only temporarily, for example for the purpose of
healing or study, etc., and has a permanent residence in another state.
A foreigner who is a taxpayer of the Czech Republic has a general obligation to
include in his tax return not only income from sources in the Czech Republic but
also his income from abroad. Revenue from abroad means revenue that flows from
abroad and is taxed abroad. In order to avoid double taxation of the same income,
of the same property, both in the State of the source and in the State of the recipient,
and, where appropriate, that some income does not remain unpaid, there are double
taxation treaties between States.

SUMMARY
Marriage is a permanent bond between men and women, the main purpose of
marriage is to found a family, to properly educate children, and to support and help
each other. Marriage is the result of a free and complete affirmation of the will of
men and women (engaged couple) who intend to marry together.
Marriage expires only for the purposes of the law, by divorce, by the death of one of
the spouses, by the declaration of the dead. Marriage can be divorced if cohabitation
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is deeply, permanently and irreparably distorted, and cannot be expected to be
restored. This may be a civic or religious marriage.
By the lease, the landlord undertakes to leave the tenant for temporary use. The
Lessee undertakes to pay to the Lessor a consideration known as rent. The subject
of the lease may be a real estate (or part of it) or a movable thing. It is also possible
to rent a thing that will only occur in the future if it is possible to determine it
sufficiently precisely when the lease is concluded.
Tax

revenues

come

roughly

equally

from

indirect

and

direct

taxes.

Direct taxes include: personal income tax, corporation tax, real estate tax, road tax,
property tax.
Indirect taxes include: value added tax, excise duty.

SOURCES
https://www.zakonyprolidi.cz/cs/2012-89/zneni-20180101
https://www.zakonyprolidi.cz/cs/2004-235
http://www.businessinfo.cz
NOVOTNÝ, Petr a kol. New Civil Code, Contract Law. Prague:Grada, 2014. p. 230
Story
Marriage in the Czech Republic falls under the jurisdiction of the Czech civil
authorities, not the Embassy. An application for marriage (marriage license) should
be submitted to the local Town Hall authorized to keep records for the area in which
the bride or groom has a permanent residence. (There are some Town Halls that will
perform marriages when neither bride nor groom are residents of the Czech
Republic, but the applicant must check directly with the individual Town Hall to see
if this will be possible.) With the exception of the passport, all must be translated
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into Czech by a Czech certified translator, and some must also be certified as
authentic.
• Valid unexpired passport
• Original birth certificate (or copy certified with an Apostille from the state in
which you were born)
• If widowed, original death certificate (or certified copy) of former spouse
• If divorced, a legally valid final divorce decree
• Document confirming citizenship, permanent residence and legal ability to
marry.
• Czech Foreigners Police statement that the person is in the Czech Republic
legally.
Document number 5 may take the form of an affidavit sworn by the American citizen
in person before a U.S. consular officer at this Embassy or a notary public in the
United States. The document should include the American’s full name, marital status,
the number of his/her passport, date and place of its issuance, permanent residence
address, confirmation that according to the respective state’s laws he/she is free to
marry. The document must also contain the full name and address of the nonAmerican fiance(e), as well as his/her country of citizenship. An American may come
to the Embassy to execute this document and have it notarized by a U.S. consular
officer by appointment. Please make an appointment online before you visit the
Consular section. The fee for the service is $50 (also payable in Czech crowns). The
document must then be translated, like all other English-language documents.
NOTE: The birth certificate, any divorce or death certificates, and any other
American documents described above, must be certified by the State in which the
document was executed. Under a treaty to which both the U.S. and the Czech
Republic are now party, a special certification is acceptable proof that a U.S.
document is valid and authentic. This certification is called a “Hague Convention
Apostille.” It can be obtained only in the U.S. for American-issued documents;
information on how and where to obtain the certification is available at the Consular
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Section of the State Department website (www.travel.state.gov) under “International
Judicial Assistance;” look for The Hague Convention information under “Notarial
and Authentication Services.”
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Chapter 6
Data protection
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LEGISLATION ON THE PROTECTION OF PERSONAL
DATA
Personal data protection is regulated in the Czech Republic by a legal
regulation, namely Act No. 101/2000 Coll., On the Protection of Personal Data and
on Amendments to Certain Acts, and Other Legislation. In Czech constitutional law,
the protection of personal data and privacy is also enshrined in the Charter of
Fundamental Rights and Freedoms.
The right to protection of personal data is also regulated by super legally binding
instruments. The Basic Extra-legal Legislation is the Council of Europe Convention
No 108 of 28 January 1981 on the Protection of Individuals with regard to Automatic
Processing of Personal Data, promulgated under No. 115/2001 Coll., which entered
into force for the Czech Republic on 1 November 2001. This Convention is
supplemented by the Additional Protocol of the Council of Europe of 8 November
2001 No. 181 to the Convention for the Protection of Individuals with regard to
Automatic Processing of Personal Data on Surveillance and Data Flow
Transboundary Control Authorities, promulgated under No. 29/2005 Coll., which
for the Czech Republic entered into force on 1 July 2004.
From the point of view of the European Union, the Treaty on the Functioning of
the European Union, as amended by the Treaty of Lisbon and the Charter of
Fundamental Rights of the European Union, is the foundation in the protection of
persons. The legal regulation is based on Directive 95/46 / EC of the European
Parliament and of the Council of 24 October 1995 on the protection of individuals
with regard to the processing of personal data and on the free movement of such
data, which from 25 May 2018 will be replaced by the General Regulation on the
protection of personal data (GDPR) because it does not keep pace with technological
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developments. And the Czech law on the protection of personal data will be replaced
by the GDPR and the Czech Adaptation Act.
GDPR is a legal framework for the protection of personal data across the EU that
protects the rights of its citizens against unauthorized treatment of their data and
personal data. The GDPR takes over all existing data protection and processing
principles on which the EU's privacy system stands and confirms that protection
travels across borders along with personal data.
From May 25, 2018, the General Data Protection Regulation (GDPR) adds new
obligations:
Records of activities - all - will need to keep track of the activities that take place
with personal data.
Reporting of breaches of security - all - the second generally valid obligation is to
report violations of personal data breaches to the Office for Personal Data
Protection within 72 hours of the occurrence of such an incident. Serious incidents
with serious consequences are to be reported. If a data leak occurs, for example, in a
bank where you have money deposited, and you might be threatened to lose it, the
bank will be required to notify you and, in the extreme case, also by publicly reporting
such a serious incident.
Codes and Certificates - Voluntarily - If some business, such as business, is
performing the same or very similar activities with personal data, a Code of Conduct
may be developed, for example by a professional association.
Data Protection Officer - Only Someone - Authorities and other bodies that decide
on citizens' rights, including schools, will have to appoint personal data protection
officers, a person who will deal with this issue and draw attention to potential
shortcomings. It is assumed that the issue of personal data protection in the relevant
industry will be understood. The delegate may be both an employee and an outsider.
It is quite possible to use the possibility that a commissioner will be able to perform
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such activities for several offices, schools and hospitals, as they will also have the
duty to nominate a commissioner in terms of a large amount of data on the health
status of patients in the hospital's information system. However, the Chief of Staff
cannot be the head of the organization or the IT department because it would be in
conflict of interest.
Impact assessment and consultation with the Authority - just someone - As well
as the appointment of the Delegate, the impact assessment on personal data
protection and the prior consultation with the Office for Personal Data Protection
is not generally valid, it concerns those who intend to carry out large-scale risk
operations with personal data such as large-scale profiling of people via the Internet,
where detailed information about their private life is gained for marketing purposes,
or the risk is using new technologies used, such as a large amount of patient health
data. The list of these operations will be published by the Office for Personal Data
Protection.
Penalties - always proportionate - violations of the general regulation of obligations
imposed

on

high-volume,

high-volume

risk

operations,

generally

large

multinationals, may be subject to the maximum, large-scale, large-scale sanctions.
Possible sanctions for breach of the obligations of the General Regulation will, as
yet,

be

reasonable

and

in

no

case

can

they

be

liquidated.

PERSONAL DATA
Personal information is any information related to a natural person = the
data subject => the person to whom the data relate, this data subject is considered
to be determined or determinable if the data subject can be identified, directly or
indirectly, by virtue of, in particular, more elements specific to its physical,
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physiological,

psychological,

economic,

cultural

or

social

identity.

Some personal data are of such a nature that the data subject can harm himself or
herself in society, at work or at school, and may discriminate against them. For this
reason, a group of data that is considered to be sensitive to the data subject and which
is provided with increased protection during processing is defined (exhaustively).
Personal information may be sensitive or anonymous. Sensitive data is personal
data of ethnic, racial or ethnic origin, political attitudes, membership of trade unions,
religion and philosophical beliefs, convictions for the offense, health status and
sexuality of the data subject and the genetic data of the data subject; sensitive data is
also a biometric data that allows direct identification or authentication of the data
subject = physical person. An anonymous indication is one that either in its
original form or after processing cannot be attributed to a designated or identifiable
data subject.

The processing of personal data means any operation or set of operations that the
controller or processor manages systematically with personal data by automated or
other means. These include, in particular, collecting, storing information, accessing,
modifying or altering, searching, using, transmitting, disseminating, publishing,
storing, exchanging, sorting or combining, blocking and disposing. Automated
means that it is information system processing, i.e. through software that is
automated from logic. It can therefore be simplified by means of computerized
automation.
The processing principles are:
• legality, fairness, transparency - the controller must process personal data
based on at least one legal reason and on the data subject in a transparent and
correct manner,
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• purpose limitation - Personal data must be collected for certain and legitimate
purposes and must not be processed in an incompatible manner with those
purposes,
• Data minimization - Personal data must be reasonable and relevant to the
purpose for which they are processed,
• Accuracy - Personal data must be accurate,
• limitation of storage - personal data should be stored in a form that allows the
data subject to be identified only for the necessary time for the purposes for
which they are processed,
• integrity and confidentiality - technical and organizational security of personal
data.

The data subject has the right to be informed about the processing of his or her
personal data. This means the right to certain information about the processing of
his or her personal data so that the principle of transparency of processing is met in
particular. This includes information about the purpose of the processing, the
identity of the controller, his legitimate interests, and the recipients of the personal
data. In this case, it is a passive right, as the activity has to be developed by the
controller against the data subject, so that the required information provided in the
general regulation of the data subject provides, respectively, accessed.
Other rights of the data subject, which are often based on the data subject's
(application) activity, include:
• the right of access to personal data,
• the right to repair, or supplement,
• the right to delete,
• the right to limit the processing,
• the right to data portability,
• the right to object,
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• the right not to be subject to automated individual decision making with legal
or similar effects, including profiling.

PERSONAL DATA MANAGER
An administrator is any entity, does not decide what legal forms, which
determines the purpose and means of processing personal data, processes and is
responsible for it. An administrator may be a natural person or a legal entity where
the legal entity is a legal person and not an employee or a member of the company.
The responsibility for the processing of personal data lies with the legal person as
such.
An administrator may authorize or authorize the processor to process the personal
data. The processor is then any entity that processes personal data under a special
law or administrator. It is not the responsibility of an administrator to hire a
processor. From an administrator, the processor differs by the fact that, within the
framework of an activity for an administrator, he can perform only such processing
operations as the administrator entrusts or derives from the activity for which the
processor has been entrusted by the trustee. It should be noted that the processor is
the processor only in relation to the personal data provided by the controller, not the
personal data it processes for the purposes that are of direct concern to it. A typical
processor is, for example, an external wage accounting firm (or a tradesman) or a
cloud provider (repository, etc.). As with the administrator, the legal form does not
determine the processor.

Administrator's responsibilities are:
a) determine the purpose for which personal data are to be processed,
b) to determine the means and method of processing personal data,
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c) process only the accurate personal data he has obtained in accordance with the law
- if necessary, update the personal data if the controller finds that the personal
data processed by him / her are not accurate with regard to the intended
purpose, without undue delay, takes reasonable measures, in particular the
processing is blocked and the personal data are repaired or supplemented,
otherwise personal data will be liquidated
- Inaccurate personal data must be marked
- informations on the blocking, correction, supplementation or liquidation of
personal data is the controller obliged to pass on to all recipients without
undue delay,
d) to collect personal data corresponding only to the intended purpose and to the extent necessary
for the fulfillment of the purpose,
e) to retain personal data only for such time as is necessary for the purpose of its processing
- at the end of this period, personal data may be retained for the purposes of the
State Statistical Service only, for scientific and archival purposes
- when used for these purposes, the right to protection against unauthorized
interference with the private and personal life of the subject must be respected
and personal data anonymized as soon as possible,
f) process personal data only in accordance with the purpose for which it was collected
- processing personal data only within the limits set by law or, if the data subject
has given its prior consent,
g) to collect personal information only openly; it is excluded to collect data under the pretext of
another purpose or other activity,
h) not to associate personal data that have been obtained for different purposes

The administrator may process personal data only with the consent of a natural
person. Consent must be freely given specific, informed and explicit indication of his
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wishes by which the data subject signifies a declaration or other obvious confirmation
of his agreement to the processing of their personal data. It is an active and voluntary
expression of the will of the data subject, which must not be compelled to do so.
Consent is one of the legal grounds on which the administrator may process and
process personal data if the processing cannot be subordinated to purposes for which
consent is not required.
Consent is always given for a particular purpose of processing that the data subject
must know. Consent is revocable. Not always revoking consent means the obligation
of the administrator to liquidate personal data, as withdrawal of consent is for a
particular purpose for which personal data are processed and the controller may
process personal data for other purposes for which it uses a different legal reason for
processing than the consent of the data subject. In other words, in case of withdrawal
of consent, the administrator is obliged to cease processing personal data for the
purposes defined in the agreement. If consent was the only legal reason for
processing, the dissolution of personal data will, as a rule, follow.
Without such consent, they may process:
a) if it carries out the processing necessary to comply with the legal obligations
of the controller,
b) where the processing is necessary for the performance of the contract to
which the data subject is party or for the negotiation of the conclusion or
modification of a contract made on the proposal of the data subject,
c) where necessary to protect the vital interests of the data subject, consent must
be obtained without undue delay, and if the consent is not given, the
administrator must terminate processing and discard the data,
d) in the case of legitimately disclosed personal data in accordance with a special
legal regulation, but without prejudice to the right to the protection of the
personal and personal life of the data subject,
e) where it is necessary to protect the rights and legitimate interests of the
administrator, the recipient or other person concerned; such processing of
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personal data shall not be contrary to the data subject's right to the protection
of his or her private and personal life,
f) if it provides personal data on a public official, officials or public servants who
are testifying about his public or official activities, his or her function or job
position or,
g) if the processing is exclusively for the purposes of archiving pursuant to a
special law.
When processing the personal data, the administrator and the processor shall ensure
that the data subject does not suffer prejudice to his or her rights, in particular the
right to the preservation of human dignity, and shall also ensure that unauthorized
interference with the private and personal life of the data subject is ensured. The data
subject must be informed of the purpose of the processing and the personal data
that the consent is given to, the controller and the period. The data subject's consent
to the processing of personal data must be capable of being demonstrated by the
controller throughout the processing. Disagreement with processing must be
expressed in writing.
If the processor finds out that the trustee is in breach of the obligations stipulated
by this Act, he is obliged to immediately notify him / her and terminate the
processing of personal data. Failing to do so, it shall be liable for any damage to the
data subject, jointly and severally with the administrator.
The data subject may also request information about the processing of his or her
personal data, in which case the trustee is obliged to pass this information without
undue delay to the entity. The Administrator is entitled to require reasonable
compensation for the provision of the information, not exceeding the costs necessary
to provide the information.
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SANCTIONS
In some cases, a violation of the municipal regulation is a fine. Not for any
violation of the General Regulation, the administrator may be warned, for example,
that the intended processing operation is likely to be in breach of the general
regulation or that an administrator whose processing operation has violated the
General Regulation may be advised or may be ordered to comply the data subject's
request. Administrators may also be ordered among others to bring the processing
into compliance with the general regulation.
Administrative fines are imposed on each individual case. In deciding whether to
impose an administrative fine and deciding on the amount of an administrative fine
in individual cases, due consideration shall be given to the following circumstances:
a) the nature, gravity and duration of the infringement taking into account the
nature, extent or purpose of the processing in question, as well as the number
of data subjects concerned and the extent of the damage caused to them;
b) whether the infringement was committed intentionally or negligently;
c) steps taken by the administrator or processor to mitigate damage to data
subjects;
d) the level of responsibility of the administrator or processor, taking into
account the technical and organizational measures introduced by the
controller;
e) all relevant prior infringements by the administrator or processor;
f) the level of cooperation with the surveillance authority to remedy the breach
and mitigate its potential adverse effects;
g) the category of personal data affected by the breach;
h) how the Supervisory Authority learned of the breach, in particular whether
the administrator or the processor of the breach had reported and, if so, to
what extent;
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i) where measures have been previously imposed on the administrator or
processor in relation to the same subject matter, the fulfillment of those
measures;
j) compliance with approved codes of conduct or an approved certification
mechanism; and
k) any other aggravating or attenuating circumstance relating to the
circumstances of the case, such as the financial gain obtained or the avoidance
of losses, whether directly or indirectly resulting from the breach.
The amount of the fines is divided into two groups according to the violation the
administrator has committed. A fine may be granted up to a maximum of EUR 10
000 000 (or up to 2% of the total worldwide annual turnover in the case of an
undertaking) or up to EUR 20 000 000 (or up to 4% of the total worldwide annual
turnover if it´s a company). The division into two groups reflects the importance of
breached obligations where the higher rate group has obligations whose breach is
expected to increase the extent of interference with the right to protection of
personal data provided by the General Regulation.

OFFICE

FOR

PERSONAL

DATA

PROTECTION

The Office for the Protection of Personal Data (OPPD) is not responsible for
the adaptation of the Czech legal environment and preparation for a general
regulation. However, it professionally supports the work of the government and
ministries. Some law-regulated areas, such as the media, labor law, behavior and
responsibility of minors, may be the subject of legislative changes, which should be
drafted by the relevant ministries, preferably this year. The Office is in the case of
amendments to the personal data protection legislation.
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Since the adoption of the General Regulation, the Office has been providing
consultations with representatives of professional, professional and industrial
associations on the impact of GDPR on the operation of data controllers and
processors. In particular, it addresses specific proposals for dealing with the practical
implications of the General Regulation.
The OPPD is a member of the government working group, which is gradually
discussing the issues and impacts of GDPR from autumn 2016. In addition to the
experts of the Office, the group also includes representatives of ministries, industry
and public experts.
The setting up of the independent supervisory authority under the GDPR is the
responsibility of the state, specifically the government, until its effectiveness begins.
The Office fulfills its obligations under the current law on the protection of personal
data. The Office carried out a basic analysis of the powers and tasks of the
Supervisory Authority under the GDPR and on its basis elaborated the documents
which were submitted to the Ministry of the Interior for use in the amendment of
the Act on the Protection of Personal Data.
The Office is an independent body, acts independently in its activities and is
governed solely by laws and other legal regulations. The Office can intervene only
on the basis of the law.
The Office supervises the observance of the obligations stipulated by the law in the
processing of personal data, maintains the register of processing of personal data,
receives complaints and complaints about breaches of the obligations stipulated by
the law in the processing of personal data and informs about their processing,
prepares and publishes the annual report on its activities lawfully, deals with offenses
and grants fines according to law, ensures the fulfillment of requirements arising
from international treaties binding the Czech Republic and directly applicable
European Union regulations, provides consultations on the protection of personal
data, cooperates with similar authorities of other states, the European Union
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institutions and the bodies of international organizations active in the field of
personal data protection. In accordance with European Union law, the Office fulfills
a reporting obligation via the institutions of the European Union. Employees of the
Office are chairpersons, inspectors and other staff. The inspection activities of the
Office are carried out by inspectors and authorized staff.

SUMMARY
➢ The processing of data, whether ordered by law, is carried out at the discretion
of the trustee or by agreement or with the consent of the persons concerned,
must be legitimate and must not be contrary to legal regulations or morals.
➢ All data processing must be based on one of the basic reasons (legal titles
for processing), most often contractual performance, legal obligations or legal
authorization, the exercise of public authority or processing based on the
consent of the person concerned.
➢ Everyone who collects, processes and retains personal data must clearly define
(define and be able to explain) the intended purpose - the purpose of the
data processing.
➢ All methods and forms, processing scope and retention time must always be
appropriate to the purpose of processing.
➢ If the details of the processing are laid down in a public law regulation, they
cannot usually be deviated from them. Any processing in the public sector
must have a clear legal basis; such processing cannot be replaced by consent
to the processing of data.
➢ Both the administrator and the person responsible for the processing of
personal data must ensure that the personal data are adequately protected and
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protected by organizational and technical measures - in proportion to the
risk of processing.
➢ Processing should be fair, fair and transparent to the individuals
concerned. The processing information provided by the data subject must be
clear, unambiguous and comprehensible, to the extent appropriate to
the particular situation.
➢ Processing must not interfere with privacy. Administrators can choose
different reasonable means of processing, but in the case of modern
technologies they are required to consider new risks and impacts on the
privacy of individuals. In particular, it must consider the justification and
justification of any sharing or publication of negative or otherwise sensitive
data.
➢ After fulfilling the purpose of the processing, the person is obliged to
liquidate the personal data. Longer retention periods may be set by statutory
rules on archiving or specific use of data (State Statistical Service, sickness and
pension insurance, etc.).
➢ Within the EU, the individual protection of personal data provided by the
General Regulation (GDPR) is guaranteed in each Member State. The transfer
of personal data outside the European Union can only take place under
additional rules or under certain circumstances, such as the performance of a
contract with the data subject.

SOURCES
https://www.uoou.cz/
https://www.zakonyprolidi.cz/cs/2000-101/zneni-20170701
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Beck Academy Seminars - GDPR IN PRACTICE AND LABOR MARKET Kalašová, Radičová, Burian, Jiráková
http://eur-lex.europa.eu/legal-content/CS/TXT/PDF/?uri=CELEX:32016R0679&from=EN

Story
From May 2018 it is valid the European legislative GDPR concerning the protection
of personal data. Those legislativ eis important for all members of our family. Felipe
should check the protection of his personal data by his employer. That protection
should be specified in the work contract and felipe has to know how his employer
will hadle with his personal data. He should also agree use of his photo and data on
employer websites, newsletters and other related public documents.
Isabella should be aware of the protection of the personal data of her potential
employees and should specify that protection to the work agreement.
That obligation is duty also for schools conecrning their childrens.
The GDPR provides the following rights for individuals:
➢ The right to be informed
➢ The right of access
➢ The right to rectification
➢ The right to erasure
➢ The right to restrict processing
➢ The right to data portability
➢ The right to object
➢ Rights in relation to automated decision making and profiling.
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Chapter 1
The German Legal System
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Learning outcomes
· Explain the key principles of the legal system of the country in question
· To lern more about the National Legislative Process of each respective country
· Obtain fundamental knowledge in key aspects of national legislation relevant to
employment and relocation.
.. To learn more about the judicial system in Germany, review the accompanying
lesson, The Judicial Branch of the Federal Republic of Germany.

Story
Herta and Ralf are two seniors aged 62 and 63 living together in Hamburg. They
lived in the Netherland 3 years and then they moved to Hamburg. Like all other
people over the age of 18, Herta and Ralf may elect the Federal Government every
four years. Sometimes there are arguments about this, because both like different
parties. But both are very interested politically and they find it important to be politically active.
Now they are happy because starting with 1st April they can participate actively within a law: Seniorenmitwirkungsgesetz.
This law based on existing laws for Hamburg and is oriented to improve the rights
of older people. It is a special law which defines a frame for an active participation
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of seniors and makes possible that seniors use their life experience. Berlin parliament also adopt such a law in 2017.
Basis Information about Germany
Germany is a federal democracy, with rights guaranteed by the Basic Law, or constitution. The federal government shares power with 16 states - Länder. Germany's
capital and largest metropolis is Berlin where the Government is located. With
about 82 million inhabitants, Germany is the most populous member state of the
EU.
Because of its historical background there are a systematic organization of many
areas of German law into general and specific rules, the organization of state, government, and the courts.
Since reunification the German Basic Law, is considered as the German Constitution with fundamental rights guarantees for all citizens and nationals shall apply.
The focus is the dignity and equality of all people, which must be respected in all
legislation.

1. German legal history and legal development
After the Second World War, the German Reich was divided into four zones occupied by the victorious powers of the
United States, France, Great Britain and
the Soviet Union. Although the capital
Berlin belonged to the east, four sectors
were also formed here. West Berlin and
West Germany was controlled by the United States, France and the United Kingdom
and East Berlin by the Soviet Union.
As there were ever more conflicts and differences of opinion between the victorious powers, in 1949 the division of Germany into two states occurred. In the west,
on 23 May, the Federal Republic of Germany began to emerge with the temporary
capital Bonn. In the East, the German Democratic Republic was founded on 7 October with the capital of East Berlin, which was to be left with a permit from now
on.
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As more and more people wanted to leave the GDR and escape to West Germany,
the GDR government began on 13 August 1961 with the construction of the Berlin Wall, which led through Berlin. This wall seperates East and West of Berlin into
different parts.
Many citizens were very dissatisfied because they were imprisoned in their country.
They began to defend themselves and demonstrated in 1989 for an opening of the
borders. As the resistance increased, the GDR government gave up and opened
the border to West Germany on 9 November 1989. So starting with this day an
unified Germany exists: the Federal Republic of Germany.

2. The structure of the courts and law in the Federal Republic of Germany
Germany has a civil law system based on Roman law with some references to
Germanic law. The Bundesverfassungsgericht (Federal Constitutional Court) is the
German Supreme Court responsible for constitutional matters, with power of judicial review. Criminal and private laws are codified on the national level in the Strafgesetzbuch and the Bürgerliches Gesetzbuch respectively.
A characteristic of the German judicial system is the division of judicial authority
into several special jurisdictions. According to the constitution, there are five special jurisdictions of equal status. These are ordinary jurisdiction (i.e. civil and criminal jurisdiction), administrative jurisdiction, fiscal jurisdiction, social jurisdiction
and labour jurisdiction (Article 95 of the Basic Law). Each special jurisdiction is
independent and has various stages of appeal.
Federal Court of Justice

Germany's supreme court system, called Bundesgerichtshof, is specialised: for civil
and criminal cases; the highest court of appeal is the inquisitorial Federal Court of
Justice. The Federal Labour Court, the Federal Social Court, the Federal Finance
Court and the Federal Administrative Court are responsible for other affairs.
Federal Social Court

The Social Court Act dated 3 September 1953 (Federal Law Gazette part I, page
1239) came into force on 1 January 1954. The inauguration of the Federal Social
Court took place on 23 March 1955 when the first public session was held. The
Bundessozialgericht is responsible for audits against the social court judgments or
leap revisions against judgments of the social.
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Federal Family Court

According to Article 23b of the German Constitutional Court (GVG), there is a
section of the District Court responsible for the decision of family matters since
1976.

Federal Labour Court

The Federal Labour Court, based in Erfurt, is the highest court in Germany´s labour court system. In labour jurisdiction, the Federal Labour Court is of great importance. As a supreme federal court of justice, the court has to promote the consistency of court decisions in the area of labour law and develop the law where
necessary.
Federal Fiscal Court

The Federal Fiscal Court (Bundesfinanzhof) is one of five federal supreme courts
of Germany, established according to Article 95 of the Basic Law. It is the federal
court of appeal for tax and customs matters in cases which have already been
heard by the subordinate instance, namely the Finance Courts.
1. Federal Administrative Court.
The Federal Administrative Court (Bundesverwaltungsgericht) is one of the five
federal supreme courts of Germany. It is the court of the last resort for generally
all cases of administrative law, mainly disputes between citizens and the state. It
hears appeals from the Oberverwaltungsgerichte, or Superior Administrative
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Courts, which, in turn, are the courts of appeals for decisions of the Verwaltungsgerichte (Administrative Courts).
At the head of the Federal Administrative Court is the President . He is the superior with authority relating to personnel matter affecting judges and the administrative staff of the Federal Administrative Court. His duties also include those of a
judge. The judges at the Federal Administrative Court discharge their judicial duties
in senates. The roster allocating court business assigns responsibilities to each senate. The Presidential Judge addresses issues of personnel and court administration
on behalf of the President.
Court Administration supports the President and the senates in the discharge of
their duties. It is divided into the administrative department, the registry, the information
services
and
the
presidential
department.

3. German Legal System
The German legal system belongs to the European family of legal systems, broadly
classified as civil law countries. The Basic Law (constitution) is the primary basis of
the legal system, but the laws of the European Union and the international community also are taken into consideration.
Basic Law

Germany’s constitution, known as the Basic Law (Grundgesetz), was enacted on
May 23, 1949.
The Basic Law recognizes fundamental human rights, such as the freedoms of
speech and the press, the right of equality before the law, and the right of asylum.
The constitution ("Grundgesetz") is the basis of our community. The Grundgesetz
is Germany’s national constitution. It contains our most important regulations.
The Grundgesetz assures that your human dignity will be protected by laws and by
the police, among others. It also includes you being able to freely give expression
to your own personality, as long as you are not violating the rights of others.
Another important principle is that all people in Germany are equal, regardless of
sex, sexual orientation, origin, religion or political beliefs. The police and judges are
not allowed to treat you differently based on these attributes and discrimination is
not permitted at work or in day-to-day life. These basic rights are legally binding
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and apply equally to the three branches of government: executive, legislative, and
judicial.
Despite the fact that all German laws, at least in theory, habe an equitable with in a
unified system of law, the German legal system has been influenced by the Roman
legal system with civil and public laws.
You can find a translation of the basic law in English language on this website:
https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html
•

Public laws

•

Civil laws

are concerned with the legal relationships between the citizen and the state, or
the manifestations of the state in the form of public authorities.
The public laws include:
•
Constitutional law
•
Administrative law
•
Administration, civil law
•
Criminal law
refer to legal principles concerned with the regulation of civil life, namely the affairs between individuals as private individuals.

Law making

However, it is not just the Members of the German
Bundestag who are able to initiate the bills that result in new acts of law. The Federal Government
and the Bundesrat also have the right to introduce
bills in the Bundestag.
Bundestag

The national parliament, which is called the "Bundestag" in Germany, votes for the Federal Chancellor ("Bundeskanzler") and keeps a check on the government. The government can
also be voted out. Laws are voted on in the Bundestag and the majority has the say.
The minority must accept the decision.
• The Bundestag is responsible for passing federal laws, which are then implemented by the government.
• Principal legislative chamber
• All legislation must be approved by the Bundestag
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• Directly elected every 4 years
Bundesrat

• Legislative authority is subordinate to that of the Bundestag.
• Representation of the federal states
• Members appointed by state governments (representatives of state governments, usually prime minister and other ministers).
Members of the Bundesrat are always Minister-Presidents or ministers in their respective federal states (or, in the case of the city states of Berlin, Bremen and
Hamburg, Mayors and senators). State Secretaries may also be Bundesrat members
if they have a seat and a vote in the cabinet of their federal state (Article 51, Subsection 1, Basic Law).
If you want to get more information you can visite a plenary session . If you would
like to visit the plenary session, you will need to book in advance with the visitor
service. Find more information: http://www.bundesrat.de/EN/serviceen/besuch-plenum-en/besuch-plenum-en-node.html

4. Milestones in the German Path to the EU
Democratic Germany, which evolved from the
aftermath of the Second World War, was, with
France, directly involved in the foundation of
the European Community (European Union –
EU). Germany belongs to the six original
members of the EU and is the main financial
contributor within it.
"We must build a kind of United States of Europe. The first step in the
formation of the European family must be a cooperation between France
and Germany (Churchill 19.9.1946).”
• On 25 March 1957, the treaties of Rome were signed. Signatories were the
Benelux countries, France, Italy and Germany
• With the reunification of Germany, the European Union was realized by the
Treaty of Maastricht in 1992.
• Over the following decades many new members joined them while at the
same time integration of economic, cultural, judicial and so forth would then
deepen the relationships distinct European entity.
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• Important were the insertion in 1993 of a “Europe Article” (Art. 23) into
the Basic Law, the Act on the Exercise by the Bundestag and by the Bundesrat of their Responsibility for Integration in Matters concerning the European Union (IntVG), and the new Act on Cooperation between the Federation and the Länder in European Union Affairs (EUZBLG) of 2009.

5. Examples and advices of German experts
1. What would be central contact

persons

or

institutions?

The Federal Agency for Labor, it is a central point of contact and also provides
various information for migrant workers in different languages. But the industrial
and commercial chambers are also important partners in the craft sector. Chambers and employers' associations have a great interest to participate in this because
of the specialist problem. Perhaps they could also be invited as experts to training
courses like these developed within BRIGHT. The points of contact also always
depend on the profession, but the Federal Agency is a good first point of entry,
since it all enters.
2. Where can importantly information be found on the Internet?
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The Internet disposes of a good base of information which also are not everybody
only on German.
Other recommended institutions:
The BAMF (Responsibly for third countries and citizens of the European Union) first information on important subjects, for example: how can one use the generosity?
The federal agency for work: there one finds information if it is about the recognition of occupational ends. The side also offers information about social benefits.
EU commissions which publish information in all European languages. This is a
base platform where EU directives are provided. It contains also information
about works abroad: i. e. Which permissions need them? How is this with the
equal treatment?

Quiz
After reading this chapter, try and answer these questions to confirm your understanding of the material provided.
•
•
•
•
•
•
•

What experience have formed the current German legal system?
What is the German legal system based on?
What are the most important courts?
What types of law are existing in Germany?
In how many parts where Germany divided after the second world war?
When did German join the European Union?
What implications has the European Union had on the German legal system?
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Chapter 2
Contracts Law
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Learning outcomes
Define the nature and meaning of a contract
Identify the regulation of the form of contracts and apply relevant examples
Reflect on their abilities to effectively analyse problems and apply relevant legal
principles

Story
Herta and Ralf have a contract for their flat. On Sunday morning they have met
their Apartment owners. It was very noisy on the football field, but the owners
talked about termination. He said he needed the apartment itself. Herta and Ralf
have not responded so far. For a termination, which cannot be understood because
of a noisy environment, is not legally binding.

1. What is a contract?
A contract is a legally enforceable agreement between two or
more parties that creates an obligation to do or not do particular
things. The german word for it is
“Vertrag”. The conditions of
contract law are named “Vertragsrecht” (Richter 2011).
Contracts are usually governed
and enforced by the laws of the
state where the agreement was made. In this agreement, the parties put their mutual rights and duties in relation to the contract base. Legal persons can be humans
(which are legally known as “individuals”) or corporations, limited liability companies, and other entities. Only those contracts can closed without the permission of
third parties, which is unlimited legal capacity. This is possible for people in Germany with age of 18 years.
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What is legal status of contractual terms in your jurisdiction?

Contract law is based on the civil code. In the civil code is by § § 145 et seq. Civil
Code regulated the formation of a contract. There are treaties in the law of obligations, but also in the law, Family law and inheritance law.
Freedom of contract is a right protected by Basic Law. Contracts do not require
consideration, can contain whatever the parties agree upon and, unless specifically
required by law, do not have to be in any particular form. Therefore, compensation
can be claimed both for the violation of a major obligation and of an ancillary obligation. However, some stipulations differ slightly from other terms agreed on:
•

•

One distinction that can be drawn is whether
or not liability exists under the clause independent of fault. As a rule, this depends on an
interpretation of the respective contractual arrangement.
German law also generally permits conditions
precedent and conditions subsequent. These allow the validity of the relevant contractual provisions to be made contingent on external circumstances.

Contracts of sale and contracts for work and services (including the subcategory
contracts for work and materials), which are of particular relevance in the business
environment, are covered by the German Civil Code. This Code sets out a statutory regime of rights in relation to defects under these types of contract (Richter
2011).

Formal legal requirements

For a legally enforceable contract to be created there must be two corresponding
declarations of intent. These are known as offer and acceptance. The declarations
of intent must be sufficiently specific (for example, the offer must contain all the
essential elements to be valid). In addition, the party giving the declaration must
have capacity both to act and to contract (Rechts- and Geschäftsfähigkeit). This is
the case where the party can be the holder of rights and duties, and can also carry
out transactions with legal effect.
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The content of contract are:

1.
2.
3.
4.
5.
6.

An offer and the specific conditions
The acceptance of the offer, fixed in form of a signature
Contractual conditions, including terms of payment and the date of payment
Both contracting parties be of legal capacity
The intent of both parties to carry out their promise
Legally enforceable terms and conditions, also called object of the contract

Contracts can be concluded in various
forms. In general, it is not necessary to
formalise the content of a contract. In
addition it's not necessary had collated
all documents of the agreement to
agree to them. If the parties specify the
documents sufficiently accurately or
attach them for example as annexes,
they can become part of the agreement by
reference alone and do not necessarily need to be handed over. In practice, a lot of
agreements are also concluded orally or even by implied behaviour.
In a number of situations, the law will prescribe the contents of particular kinds of
contracts. For example: rent-contracts, employment-contracts, marriage contract.
Employment-contract (Arbeitsvertrag): the contract of employment being used in
labor law to attribute rights and responsibilities between the parties of “employee”
and “employer”. Much of the contained conditions are obligatory.
In Germany the normal way of serious employers is sending a written work contract.
In reference to other contract conditions the agreements of German contracts are
more transparent (Hill/ King 2004). There is much less explanation, qualification,
and limitation in the language and the legalese is almost identical from contract to
contract.

2. Contract Formation and Parties Obligations (Vertragsabschluss und Pflichten
der Parteien)
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German Civil Code (BGB) regulates the design of contracts

•

According to § 145 BGB a contract offer (application) is usually binding

• According to § 146 BGB contract offers automatically apply only for a limited time.
(https://www.gesetze-im-internet.de/englisch_bgb/)

3. Refer to sample contracts (Musterverträge)
German law distinguishes between statutory and contractual written form requirements. If the written form is required by statute, the document must be authenticated by the issuer personally by means of his signature or by a handwritten mark
certified by a notary. In the case of a contract, both parties must sign on the same
document. The written form can be substituted by the electronic form and by notarisation. Where the written form requirement is merely a contractual stipulation,
it is sufficient for the declaration of intent to be transmitted by means of telecommunication and, in the case of a contract, by exchange of letters.
The concept of a document/deed (Urkunde) is not consistent in German law. A
document in terms of criminal law is not consistent with a document in terms of
civil or procedural law, and even within the civil and procedural law the term is not
consistent.

Checklists

You can find a collection of sample contracts on the websites listed below:
https://www.frankfurt-main.ihk.de/recht/mustervertrag/
You
also
can
find
a
checklist
on
the
website
https://www.verbraucherzentrale.de/englisch-neu. There are written in English.
For example, there is a list who gives important information before signing a contract.
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4. Termination of Contracts (Kündigung)
An offer is ordinarily binding; that is, it cannot be canclled during the period stipulated for its acceptance or, if no such time period is stipulated, for a reasonable period of time after it reached the offer.
For cancellations, a distinction is made between the ordinary termination and extraordinary terminate. The ordinary termination includes any statements of reasons
and are bound by a time limit. The right of ordinary termination is different for
each type of contract, and thus takes into account the specific characteristics of the
respective Rechtsbereichs. The extraordinary termination occurs within the contract term. For this, an important reason is necessary.
Labor law has special conditions of termination. Here especially the protection
against the dismissal Act (KSchG) be aware, high demands on the effectiveness of
the ordinary termination of certain working conditions. The relevant provisions
can be found in Section 314 BGB (as well as in § 543 for leases and the § 626 for
service contracts). Workers with the protection against dismissal lawsuit can proceed against labor code unjustified dismissals.
Other notes about termination (Source: Kündigungsschutzgesetz – KSchG)
• § 309 Abs. 9 BGB specifies that a clause in the GTC is ineffective, which
stipulates that the period of notice expires more than three months before
the automatic (silent) contract renewal.
• § 313 (3) BGB sets a right of termination in the event of a disruption of
the business basis.
• In addition to the previous statutory provisions on termination, there are
still some special rules for contracts for services and work
• There are other special statutory termination arrangements, for example
for rental and loan agreements, which cannot be discussed here.
5. Breach and Remedies for Breach
Private autonomy has a high priority in German law. Therefore, contracts and arrangements are generally valid, and a contract will only be found to be invalid in
exceptional circumstances. These include transactions that violate a statutory pro18 | P a g e

hibition, and these contracts are null and void. These are exceptional cases, which
affect professional law and principles (for example, it is not permissible to work in
a dual capacity as an auditor and a chartered accountant).
A party can generally rescind and reverse a contract if all of the following are met:
The party owing performance has been set a deadline for performance
that has not been met.
The party to whom performance is owed is not primarily responsible for
such non- or poor performance.
The duty involved is not immaterial in nature (that is, it is not insignificant relative to the contractual duties).
It is important to note that rescission does not prevent claims to damages.
When a breach of contract happens (or at least when a breach is alleged) one or
both of the parties may wish to have the contract "enforced" on its terms, or may
try to recover for any financial harm caused by the alleged breach.
There are several remedies for breach of contract, such as an award of damages,
specific performance, rescission, and restitution. In courts of limited jurisdiction,
the main remedy is an award of damages (Sesta 2016).
Breach of contract distinguishes between the following scenarios:
➢ The distinction, if the debtor does not, late or otherwise, is then irrelevant.
➢ The debtor can rely on the fact, that no charge may be made to him or his
assistants and
➢ 3 A special defect warranty right is unnecessary in the common law, because
it is here only to liability for breach of contract. But also the common law
cannot help to take into account possible impediments to performance of
the debtor: this does however not during a test of fault, but the question, to
what extent the meaning of the Treaty at all, a guarantee was taken over.
Contracts may be ineffective, despite associating agreement. The reasons for such
ineffectiveness are above all the legal incapacity (§ 105 BGB), the limited legal capacity (sections 106 et seq.), a lack of any form (§ 125 BGB), a violation of a legal
ban on (§ 134 BGB), immorality (§ 138 BGB) or the appeal (§ 142 BGB).
Right of withdrawal
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The right to withdraw from a contract can be given as a legal right of withdrawal in
the case of contractual service disruptions, ie if a contract was not or only insufficiently fulfilled, or by a contractually agreed right of withdrawal.
The legal regulations for both variants of the resignation apply to all mutual contracts, ie legal transactions in which a service and a consideration (usually: "money
against goods" or "money against performance") have been agreed or already effected. Typical reciprocal contracts are: purchase contract, work contract and service contract. The rental contract and the employment contract are also mutual
contracts, but termination instead of resignation for good cause (including extraordinary dismissal) may be the appropriate legal remedy.
For both ways of the resignation applies beyond that the declared resignation is
final.
Thus, the person who has withdrawn from the contract can't demand no fulfillment of the contractually agreed services, after his interests have changed. A resignation is basically irrevocable.

Quiz
1. What are the authority/capacity rules for entering contracts, for different commercial entities?
• Authority on the basis of a law
• Authority on the basis of an individual contract
• Authority on the basis of apparent authority
2. What are the essential requirements to create a legally enforceable contract?
3. What are the main forms of contract?
4. What are the rules relating to invalidity, misrepresentation and mistake relating
to contracts?
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Chapter 3
Employment Law
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Learning outcomes
To understand the structure and the contect of work contracts
To separate the different types of employment forms
Story
Herta and Ralf worked more than 10 years in the same company a German company with a subsidiary in the Netherlands. Now it is possible they become unemployers. But the German laws assure in their case to get the salary for 18 months
after the hiring so they are happy with this work law. In order to make Germany
eligible for pension rights from her time in the Netherlands, they would have to
apply to the pension fund in the Netherlands. Because you always have to submit
an application to the country where you last worked.

Key legislation
▪ Civil Code (Bürgerliches Gesetzbuch).
▪ Law on temporary employment (Arbeitnehmerüberlassungsgesetz).
▪ Act on Working Hours (Arbeitszeitgesetz).
▪ Federal Data Protection Act (Bundesdatenschutzgesetz).
▪ Federal Family Allowance and Parental Leave Act (Bundeselterngeld- und
Elternzeitgesetz).
▪ Federal Leave Act (Bundesurlaubsgesetz).
▪ Maternity Protection Act (Mutterschutzgesetz).
▪ Part-time and Fixed-term Employment Act (Teilzeit- und Befristungsgesetz).
▪ Labour Court Act (Arbeitsgerichtsgesetz).
Which issues would you most highlight to someone new to your country?
In general, German employment laws offer a high level of protection for employees. These provisions are not codified in one act, but are spread out over several
statutes, including:
•

the Protection Against Dismissal Act (which provides for strong dismissal
protection after six months of employment and in operations of more than
10 employees);

•

the Working Time Act (which limits daily/weekly working hours and provides for rest breaks and public holidays);

•

the Part-Time and Limited-Term Act (which provides for part-time entitlements and restricts fixed-term contracts); and
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•

the Minimum Wage Act.

1. Employment Contract

Work contract (Arbeitsvertrag)

A contract of employment is essential for any job in Germany. It contains precise
provisions of the employment relationship. It should be carefully read and asked if
something unclear or does not conform to the oral agreements reached. Finally, it
must be signed to make it legally binding. It must insist on a written contract,
which is, however, usual in Germany. If the person has not handed a contract of
employment, this should give reason for suspicion – so an enquire at the trade association or employment agency is necessary.
The contract of employment regulates the rights and obligations for employer and
employees. Main provisions are the definition of working tasks and remuneration,
also the duration of the probationary period, working hours and workplace, as
well as break-time and holiday regulations.
The employment contract is often derived from the requirements of a current collective agreement, which the industry association has concluded with the respective
union.
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A contract of employment is a special type of contract for the rendering of services
and is subject to §§ 611 et seq. of the Civil Code (Bürgerliches Gesetzbuch). Arrangements entered into in favor of employees in collective agreements and company agreements as well as industrial safety regulations must be observed when
filling in the general framework of employment contracts.

Working hours

The collective agreement usually prescribes a working week of between 37 and 40
hours. Germans, however, actually work an average of almost 41 hours a week.
There are often flexible working time schemes (flexitime arrangements) that allow
you within limits to decide on your working hours yourself. In some occupations,
bonuses are paid for night work and work on holidays, in the health and security
sectors and shift work in companies, for example (Sesta 2016).
Wages and salaries

A standard minimum wage applies in Germany of EUR 8.50 per hour. Every employee is entitled to receive this pay at the least. There are, however, currently exceptions in a few industries. Many have their own higher minimum wages, the
building trade, for example. Otherwise, wages are negotiated in collective bargaining between trade unions and employers’ associations. If there is no collective wage
agreement in the corresponding industry, the pay could be negotiated with the employer yourself.
Social security

An employee in Germany is a member of the national social security system. It
comprises statutory health, nursing, accident, pension and unemployment insurance. As soon as the employer registered as an insured person, she/he will be assigned a so-called social insurance number. When recording the first employment,
you get a social security card (SV ID) by the pension insurance funds. This includes surname, maiden name, first name and the insurance number. For certain
occupations (such as construction), the SV ID must contain a photo and you must
lead him constantly while working.
Employees have a legal right to the continued payment of 80% of wages or salaries
in the event of sickness (Continued Payment Act - Entgeltfortzahlungsgesetz).
This right extends to a period of six weeks.
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The incapacity for work and its probable duration must be reported to the employer without delay. No later than the third day after the beginning of the incapacity
for work, your doctor must examine you and issue a certificate of incapacity for
work and its probable duration. The doctor sends the certificate to the health insurance company, whereas you have to send it to your employer.

2. Different types of employment (e.g. part time/ for a definite period etc)
Many people, including the majority of blue-collar workers, white-collar workers
and civil servants, will be given a fixed-term full-time employment contract.
An increasing number of people work part-time (Teilzeitarbeit). In addition to
"regular" part-time work, which is subject to social security insurance, there are
also so-called "mini jobs", in which the employee may earn up to €450 per month.
Many people employed as cleaners, health workers, catering staff and those in the
retail trade have these "mini jobs". The exercise of a slightly paid employment or a
short-term employment is allowed in addition to a full social insurance contributions employment. Several slightly paid occupations exercised by one person, these
are so to be together. The de minimis limit is exceeded by EUR 450 as a result of
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aggregation, these pursuits not more than slightly paid occupations, but as fully
liable for social security jobs are counted.
One way of adapting to changing conditions is part-time work in its diverse manifestations. The varied working time models such as personal daily and weekly
working hours, sabbaticals and gradual transition to retirement are flexible forms
of work organisation.
Employers who are responsive to the desires and needs of their employees not only have more satisfied staff, but also benefit from their higher degree of motivation
in carrying out their work. Improved motivation leads to higher productivity and a
higher standard of work, which ultimately benefit the business.
Talk openly with the employer about their working time preferences. The Federal
Agency for work off before you can advise about the advantages and disadvantages
of the various forms of work.
Fixed-term-Contract (Befristung) and part-time and fixed contract Law (Teilzeitund Befristungsgesetz)
•

•

•

•

Without any grounds – two years max. – or four fixed-term contracts (altogether not longer than two years: for instance a consecutive series of sixmonth contracts).
No time lapse between two fixed term contracts can lead to an unlimited
contract; a trap for employers which they sometimes step into it. In such a
case, the employee can sue the employer and get a permanent contract.
When the fixed term contract ends, but the employee continues working
and the employer says nothing, the employee automatically gets an unlimited
contract. Employers need to watch out for such a situation as in these circumstances, the employee can sue the employer and achieve a permanent
contract.
With grounds– longer than two years (for instance, the employee is pregnant
and is not at work for the next three years (parental leave) – a fixed term
contract is possible. A fixed term contract is also possible for a project
which is estimated to last five years.

These regulations are referring to the “Teilzeit- und Befristungsgesetz” (TzBfG).
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3. Basic Obligations of the Parties
Nearly every work contract consists of general terms and conditions made by the
employer pertaining to a large number of employees (Allgemeine Geschäftsbedingungen). The employer has the power and dictates the conditions of the work
contract without negotiations between employer and employee. Because the employee’s negotiation position is the weakest, the law (clause 305 ff. BGB – German
civil code) is geared to protect the employee. This means that not everything that is
written in the contract is allowed by law. Generally, it should be asked by signing
a work contract which contains conditions not permitted by law. But if the conditions aren’t permissible in the contract they may be invalid. In brief, the lawyer will
check the contract and identify permissible conditions as well as impermissible
ones. The latter do not apply since they are unlawful to begin with.
In civil law, the party who loses the case has to pay the court fees and the legal expenses of the winning party. In labour law cases it is different. In the first level of
jurisdiction (1. Instanz) each party has to for pay its own lawyer – regardless of
which party wins or loses, which can be costly. Therefore legal protection insurance (Rechtsschutzversicherung) is necessary. Note that the insurance is valid from
three months after signing for insurance coverage.
Who is legal capacity in Germany?

In Germany, the minimum age for regular employment in a business is 15. Child
labour is banned under the Child Protection Law (Jugendarbeitsschutzgesetz).
Children fewer than 18 but still in full-time educations are also subject to restrictions in terms of the number of hours they may work.
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Anyone aged 15 and above and no longer in full-time education may be employed
for up to eight hours a day (40 hours per week) in an appropriate role. This means
that they must not be overstretched physically or asked to perform tasks which are
inappropriate given their age and experience.
Trainees may work in a business under a vocational training contract, which is not
employment in the conventional sense. The federal employment agency in the context of a vocational guidance advises on the design of educators and the content of
occupations and their subsequent labour market opportunities. A date for the advice can be agreed with the competent federal agency.

4. Basic Rights of Employees stemming from legislation

Maternity protection (Mutterschutzgesetz)

On 1 January 2017, a new Maternity Protection Act came into force with various
amendments and consolidation of related law. One of the changes is that if an employee gives birth to a disabled child, the period of protection for all rights (i.e. to
maternity leave and pay and protection against dismissal) increases from eight to
twelve weeks.
•

From the beginning of pregnancy until four months after giving birth, the
employer is not allowed to give notice to the employee;
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•
•
•
•
•

type of work allowed is restricted;
work is not allowed at certain times;
working isn’t allowed six weeks before giving birth;
working isn’t allowed eight weeks after giving birth;
breastfeeding mothers are entitled to special breastfeeding breaks of at least
half-an-hour twice a day or one hour once a day.

Parental leave (Elternzeit)
•

•
•

Good News: The elternzeit could be taken until the child is three years old – so
the third birthday is the first day of work. The employer doesn't have to
agree.
Here are some points to note:
During elternzeit there is a 'sleeping contract'. This means that the contract still
exists but it is not necessary to work and the employer doesn´t have to pay.
Both parties must, however, observe the other's rights and duties. That
means that both have to be loyal to each other – for instance, the employee
may not work for other employers or as a freelancer without asking the employer; otherwise, the employer has the right to fire.
It is legally possibility to work part-time during elternzeit.

How to apply
Elternzeit can be taken from one day to the next. The employee must be informed
at least seven weeks in advance.
•
•
•
•

The letter:
”Sehr geehrte Damen und Herren,
ich nehme elternzeit für meinen Sohn ...., geboren am ...., für die Zeit vom ... bis zum ....“
Sign the letter.

Fathers also can take elternzeit.

Part-time work during elternzeit
•

During elternzeit the employee can work part-time, but no more than 30 hours
per week (75 percent). It makes no difference if the employee works parttime for your employer or freelance for another employer – 30 hours per
week is the maximum.
29 | P a g e

Elterngeld

The employee could qualify for 'elterngeld'. It is paid by the state and can be paid
from the date of birth until the end of the 14th month.
With the introduction of ElterngeldPlus and the four additional partnership bonus
months to the retrofits the existing federal parental benefits and parents time Act
was fundamentally reformed.
The

ElterngeldPlus is a new service for this generation of compatibility. The combination of parental allowance and part-time work is made easier. Parents are supported in their wish to enter a compatible partnership of family and vocation early
on. The ElterngeldPlus encourages parents to implement their ideas of family life
and partnership.
How to apply for the ElterngeldPlus:
• You can choose between the Elterngeld and ElterngeldPlus, or combine both of
them.
• The ElterngeldPlus is applied for, like the Elterngeld, after the birth of the child
in written form and at your parental allowance office.
• A retrospective payment of the parental allowance is possible at most for three
months prior to the month in which the application was submitted to your parental
allowance office. It is therefore recommendable to submit the application to the
parental allowance office within the first three months of your child’s life.
• Each parent can apply individually for a parental allowance. The respective application can be altered until the end of the parental allowance period of entitlement,
but only for monthly sums not yet paid. Months in which ElterngeldPlus has already been paid can subsequently be converted into Elterngeld months.
Work after elternzeit

The employer is obliged to take the employee back because there exist a working
contract. Part-time work after Elternzeit is also possible.
In many cases part time work is not possible, because the employer doesn´t want it
due to their belief that the employee will be absent frequently due to children being
ill or other child-related reasons for being off work.
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Some employers offer a corporate child care to strengthen the reconciliation of
family and career. Also, there is a State right to a place to child care in Germany.

5. Termination of Employment
An employment agreement can be terminated either mutually or unilaterally, such
as termination by agreement, expiry of a fixed period (eg reaching retirement age)
or notification of termination. In principle, the employer and even specially protected employees are free to agree on the termination of the employment agreement at any time (a termination agreement). In order to be valid, any termination
agreement must be in writing.
There are three different ways in the grounds for cancellation:

Three types (operational – betriebsbedingt, behavioural / breaking the rules of the
contract – verhaltensbedingt, for reasons which are not based on bad behaviour such
as a long illness– personenbedingt).
Legal basis of termination: German

Employment Protection Act: Kündigungsschutzge-

setz – KSchG
The requirements of an effective ordinary termination at a glance:
•
•
•
•

Only three-week period for filing suit (3 Wochen Klagefrist).
Employer must prove that you received notice.
Notice has to be written and signed by the employer – verbal notices are not
valid.
If the employee is uncertain whether the signatory has legal power in this instance, she/he a maximum of five days to inquire.
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Quiz
•
•
•
•
•

What contains a contract of employement?
Which are the types of employement in Germany?
Please mention some obligations of the employer
What means parental leave (Elternzeit)
Please mention some conditions for employement terminantion
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Chapter 4
Business Law

Learning outcomes
Laerning about the different types of companies and their characteristics
To get an overview about obligations and rights of business law

Story
Herta and Ralf think to be self-employed if they are fired from the company they
worked more than 10 years and they are a bit afraid. But “Best Ager” i.e. people
after 50 – have many experience useful for young ones. In Germany due to demographic changes will be more older self-emploers in future so Herta and Ralf will
not be alone. For their idea, however, they must first register a patent and change
their health insurance. Self-employed pay a different contribution in Germany than
employees or pensioners. Company founders in Germany can apply for state subsidies to found a company. The support depends on the offer. There are local
counselling centres for this purpose.

1. What includes business law?
Business law encompasses all of the laws that dictate how to form and run a business. This includes all of the laws that govern how to start, buy, manage and close
or sell any type of business. Business laws establish the rules that all businesses
should follow. A savvy businessperson will be generally familiar with business laws
and know when to seek the advice of a licensed attorney. Business law includes
state and federal laws, as well as administrative regulations. Let's take a look at
some of the areas included under the umbrella of business law. Commercial law in
the classical sense includes codifications such as parts of the Civil Code, commercial and corporate law, securities law, stock exchange and insurance law as well as
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industrial property rights. Furthermore, this includes the currency, money and
coinage, tax law, antitrust law, chamber law, v. a. the chambers of commerce and
industry and the chambers of commerce, and the law of economic supervision.
The social market economy includes, in particular, individual and collective employment law as well as regulations on economic development, eg Eg subsidies and
stimulus packages. The basis for the intervention of the state today is u. a. the stability law. An integral part of commercial law is also the budgetary law of the Federation and the Länder. Business law i. w. It also includes EC law and the law of
international economic organizations

2. What is a Company?

A company is an economic financial and legal unit for which the acquisition
economic principle is constitutive - in contrast to for example public companies.
Private companies belong to a private owner and their main goal is to maximizing profit.
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Public companies, however, are the property of the State. Public companies are
subject to a "public purpose" and may be used not solely or mainly for profit maximization.
One peculiarity of German corporate law is the distinction between “small industrial unit” and “commercial operation”. This difference is only important for “oneman businesses” and not in legal entities.
Commercial enterprises have to be entered in the Register of Commerce. As a matter of principle, the German Commercial Code (HGB) is applicable to them.
Non-commercial enterprises can be entered in the Register of Commerce voluntarily and are then treated like businessmen. If they do not make any use of this possibility, then they are subject to the German Civil Code (BGB) and not the HGB as
a matter of principle as regards their legal transactions.
The question of whether an enterprise is of a commercial nature is based on
whether the business operation requires a commercial set-up as regards its nature
and scope (§ 1 HGB). Decisive criteria are primarily the turnover, the number of
employees, the amount of operational assets, the loan volume as well as the number of locations or branch establishments. Turnovers of more than Euro 250,000
are generally an indication for the fact that the framework of a small industrial unit
has been exceeded.
A small industrial enterprise can be run by a single person as a small industrial entrepreneur or by a civil-law corporation in the form of a civil-law partnership
(GbR). Commercial one-man companies are a single merchant (e.K. = e.Kfm, male
or e.K. = e.Kfr., female), a general partnership (oHG), a limited commercial partnership (KG) and a one-man company with limited liability (GmbH & Co. KG,
GmbH & Co. oHG).
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2. Available company types
The most common type of business organisations in Germany is the company with
limited liability (Gesellschaft mit beschränkter Haftung = GmbH) governed by the
Act concerning Companies with Limited Liability (Gesetz betreffend die Gesellschaften mit beschränkter Haftung - GmbHG).

Gesellschaft mit beschränkter Haftung (GmbH)- Company with limited liability
The LLC (GmbH) is a trade company with a corporate organisation and its own
legal personality. Unlike partnerships, it is not the combination of persons, but the
provision of capital amounts which is in the foreground. It can be set up for any
admissible purpose. It has a share capital determined by the Shareholders’ Agreement, which matches the sum total of the share contributions to be made by the
shareholders. Only the company is liable to creditors for corporate debts.
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Aktiengesellschaft (AG) – Joint-stock company; public limited company
The joint-stock corporation (AG) is a company with its own legal personality. Only
the corporate assets are liable to the creditors for its liabilities. It has an authorised
capital
split
up
into
shares.
By choosing the AG as its corporate form, an enterprise can procure large
amounts of money as needed by a modern large company. As the stockholders do
no enter into any further obligations with the purchase, the AG can address a
broad public on the general capital market. The easy assignability of the shares is
also characteristic, in the case of enterprises quoted on the stock exchange via the
latter. The AG is the preferred corporate form for large enterprises.
After an amendment of the German Stock Corporations Act in 1994, some formal
directives were simplified for stock corporations with shareholders known by name
(e.g. family-run companies). One-man formation is now admissible. In this way,
the form of an AG under the designation "small stock corporation" also became
attractive for small and medium-sized enterprises.
The AG must be entered in the Register of Commerce. It only originates as an independent legal entity upon entry. Entry in the Register of Commerce is to be applied for at the locally competent Local Court by all founders, members of the
Board of Directors and the Supervisory Board. The signature and the signing of
the corporate name must be certified by a Notary Public. It may only be done if
the required amount has properly been paid in for each share and is finally at the
free disposal of the Board of Directors. The Notary Public submits the application
to
the
competent
register
court
in
an
electronic
form.
General partnership (oHG)
The oHG is a corporate form, the purpose of which is aimed at operation of trading business or a joint company, in which all the partners are liable towards the
creditors without limitation. It is particularly suited for small and medium-sized
companies.
According to the German Commercial Code (HGB), enterprises exercising the
typical trading activities are deemed trading companies (formerly: basic commercial
trades):
e.g. wholesale and retail trade, the manufacturing trade, the bank and insurance
sector, transport trade, trade representatives etc.. But people running a craft or any
other kind of industrial enterprises are also deemed merchants.
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The law of oHGs has been regulated in §§ 105-160 of the German Commercial
Code (HGB). As a supplement, the directives on the basic form of any company,
the civil-law partnership (GbR) (§§ 705-740 BGB), are applicable. From the view
of the corporate form, the oHG can also be regarded as a special form of a GbR
for a trading company with a commercial scope of business.
The oHG is a partnership. Differently to a capital company the focus lays at the
personal commitment of the partners instead of the capital. Mostly they use their
own working power, which builds a certain personal connection to the enterprise
results. Forming of the partnership is not dependent of a certain minimum capital.
Offene Handelsgesellschaft (OHG)

(General partnership)
In contrast to GmbH and AG, the partners in an OHG have unlimited liability.
Every partner is legally obliged to participate actively in operating the business unless the articles of partnership (Gesellschaftsvertrag) otherwise provides. The
OHG can sue or can be sued in a court of law. For internal matters decisions
should be made unanimously, but articles of partnership usually allow decisions by
a majority of votes.
Kommanditgesellschaft (KG)

(Limited partnership)
This is basically a partnership but provides a limitation of liability on behalf of
some of the partners. A KG bears two kinds of partners: 1) the general partner
(Komplementär), who has an unlimited liability extending to his or her personal
assets, and 2) the limited partner (Kommanditist) whose liability extends only to
his or her nominal holdings in the company.
GmbH & Co. KG

(Limited partnership with a limited liability company as general partner)
This combines a limited liability company with a limited partnership by making the
former the sole general partner of the latter. The limited partners are, also like every KG, only liable to the extent of their registered holdings.
Zweigniederlassung

(Branch)
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This is rather a non-independent business branch, dependent in every aspect on
the head office, which also is in charge of the central administration.
The distinction between a subsidiary and a branch office is important because it
determines whether an entry must be made in the Register of Companies. The distinction is also relevant in determining the place of the actual business in terms of
German tax law.

3. Special forms in forming companies
Partnership companies

The legal form of a partnership company can only be chosen by freelancers, e.g.
doctors or lawyers. Alongside the partnership’s assets, the partners are also personally liable to the creditors for the partnership’s liabilities. However, they can limit
their liability for claims to damages on account of defective exercising of the professions (also making use of general terms and conditions of business) to the partner who is to render the professional service within the partnership or to manage
and monitor it under his responsibility.
The law of partnership companies has only been regulated very concisely in the
Partnership Companies Act. As a result of the possibility of forming a GmbH for
some freelancers, interest in this legal form has dropped. Partnership companies
are to be entered into the Register of Partnerships at the Local Court.

Silent partnerships

Silent partnerships are business partnerships in which someone obtains a holding
in someone else’s trade business with an asset contribution which is assigned to the
other person against a share in the profits, §§ 230 et seq., German Commercial
Code. Silent partnerships are not recognisable to the outside, the silent partner
does not make any business registration.
Only the proprietor and not the silent partner is entitled and obligated from the
trade transactions concluded with third parties. Limited control rights accrue to the
silent partner, as a matter of principle he can merely demand written notification of
the annual financial statements and have insight into books and papers in order to
examine their correctness.
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The silent partner participates in the profits and losses. Unlike participation in the
profits, which is compulsory, participation in the losses can be ruled out. After dissolution of the company, the silent partner shall have a claim to disbursement of
his credit. A passive balance does not obligate to subsequent payment as a matter
of principle, but becomes irrelevant. If there is deviation from the statutory (typical) regulation, it is a question of an atypical silent partnership, for example if the
silent partner is granted more control rights or participates in the management or
similar.

European Economic Interest Grouping (EEIG)

The EEIG is a joint corporate form of European law. It is to facilitate crossborder cooperation and support the domestic market. The EEIG must be composed of no less than two participants and at least two of its members must have
their headquarters or their registered offices in differing member states.
The EEIG itself may not pursue any economic purposes and achieve profits for
itself. It is limited to supporting the economic purposes of its members, which often makes this legal form uninteresting.
The formation agreed is valid without formalities. But as it is to be deposited at the
Register of Commerce and has to contain certain information according to the
EEIG Directive, written form is factually necessary. A further prerequisite for
formation in Germany is entry of the EEIG in the Register of Commerce.
The members of an EEIG are liable for their liabilities without limitation and jointly and severally. Unlike an oHG, however, the members’ liability is subsidiary.
Creditors can only make claims against the members when they have requested
payment from the company and this has not been performed within a suitable period.
Small and medium-sozed companies SMEs

Most of Germany’s business, on the contrary to
other industrial countries, is
conducted by the small and
medium-sized companies
of the Mittelstand. In one
of Business Week's recent
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lists of the world's thousand biggest firms, 345 were Japanese and 353 American.
Only 30 of these biggest companies were German, which means that the Mittelstand is the engine of the German economy. The Mittelstand firms are often family-owned with a dominant founder or manager. They have a benevolent attitude
towards their employees, who, in turn, are exceptionally well-qualified and motivated. In the past most of the Mittelstand firms’ business was conducted locally,
and relationships with the customers were close. The market success was based
rather on quality than on price.
The concept of the Mittelstand backdates to medieval times and is connected with
a long handicraft tradition. Today it is one of the foundations of the middle class
and the reason why the phrase “Made in Germany” has been a hallmark of quality
for more than a century.
Because of the lack of an official definition of the term “Mittelstand” (and no satisfactory English translation!) it is hard to demonstrate its importance statistically. A
firm employing less than 500 persons and having an annual turnover of € 500 million or less is a widely accepted approach of a definiation. It is estimated that there
are 3,3 million Mittelstand firms in Germany, producing 57 percent of the gross
national product, employing 70 percent of the work force and training 80 percent
of the apprentices.
Mittelstand firms tend to be concentrated in industry, commerce, the skilled trades,
professions, and such service branches as construction, transport, retailing and the
hotel and restaurant business.

4. Obligations and rights
For many people, founding a company is a new experience and there are
many things to do. After all, the company should be located at a suitable
Internet address. The company name should be clear and unambiguous. A
brand protection for the products and services secures the position in the
competition. However, you must not forget that these topics are not a oneway street. If you start a company, you must also be careful not to violate
existing intellectual property rights.
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Antitrust and Competition Law in Germany
For doing business in Germany, German Antitrust Law, i.e. the Act Against Restraints of Competition (Gesetz gegen Wettbewerbsbeschränkungen - GWB) and
EC Antitrust Law, i.e. Articles 81 and 82 EEC Treaty and the Merger Control
Regulation, have almost the same importance in practice. The German Federal
Cartel Office (Bundeskartellamt) enforces German as well as EC Antitrust Law. In
addition, German Antitrust Law is enforced by State Antitrust Offices
(Landeskartellbehörden), while EC Antitrust Law is enforced by the EC Commission.
Unfair Trade Practices are governed by the Act Against Unfair Competition
(Gesetz gegen den unlauteren Wettbewerb - UWG). In practice, most cases fall
under the general prohibition of § 1 UWG and are therefore subject to case law. §
1 UWG provides that whoever in commerce, for competitive purposes, acts contra
bonos mores is subject to an action for injunctive relief or damages. The UWG is
enforced by private parties, especially competitors, and private consumer organisations before the courts, but generally not by governmental authorities.
Intellectual Property Rights in Germany

Patents are subject to the Patent Act (Patentgesetz) and are granted by order of the
German Patent and Trademark Office located in Munich, entered into the patent
register and announced in the Patent Office Gazette. The procedure for issuing
patents is subject to a fee. Only new inventions permitting commercial use can be
patented. Only the original applicant (excepting a prior application of the invention
in a Convention Country of the Paris Union) has the right to be granted a patent.
Foreigners may apply for a patent under the same conditions as German Nationals.
Protection is given for a period of 20 years from registration. The holder of a patent or, in the event of an exclusive licensing agreement, the licensee, may apply for
an injunction against any unlawful use of a patented invention by third parties. This
"right of prevention" provides temporary protection and is effective as soon as the
patent registration is announced by the Patent Office.

Quiz
• Assesment questions
• Which are the available company types in Germany?
• Please mention some special forms of German companies
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• What means EEIG
• Which types have the most of German business?
• When were the Allgemeines Deutsches Handelsgesetzbuch updated?
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Chapter 5
Important Aspects of Civil Law and Public Law

Learning outcomes
To get an overview about important aspects of marriage and divorce law
To learn the regulations of lease agreements and acquisition of real estate
To understand the different types of tax liability

Story
Ralf and Herta think to marry but they are a bit afraid because both had a unhappy
earlier marriages. Their marriage has already been legally divorced in the Netherlands. Now they have to submit the documents certifying the legal validity of the
divorce to the civil registry office in Germany. Since both belong to the Catholic
religion, they have two feasts. First, they marry at the registry office and in the second step in the church. With the wedding, they're both in a different tax bracket.
Introduction: The focus of the family law is the regulations of the German civil
code. It makes clear that for cohabitation of the sexes as well as the socialization
and education of children-related regulations
1.

Valid marriage and divorce

Marriages and civil partnerships are considered legal unions or "legally binding
contracts" between the persons involved. While Civil Partnerships were recognized
legally in 2001 (and paved the way for same-sex unions), marriage has traditionally
been protected from the outset under the Constitution. Everybody getting married
or entering into a civil partnership in Germany must first appear physically at a
Standesamt for a civil ceremony. This is actually all that is needed, and the great majority of couples go no further. Couples planning to get married or enter into a civil
partnership in Germany should get started with the legal formalities as soon as
possible. Several months out is not too soon. Things can usually be disposed of in
far less time than that, but a number of legal issues, particularly previous marriages,
can create a hassle (Sesta 2016).
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When is a marriage valid?

In Germany, any valid marriage must be performed at the registry office
(Standesamt), regardless of whether there’ll be a religious wedding as well. In Germany, there is freedom of religion by law. This means that individuals can choose
whether they are clerical and civil or only civil want to trust.
The first places to check when you decide to get married are your local embassy or
consulate and the local magistrate's office (Standesamt). Ask at these places what
documentation is needed. Requirements may vary from region to region and there
may be some extra requirements depending on the nationality, previous marital
status and other circumstances of one or both partners (Münder/ Ernst 2009).
What you need for documents?

• A valid passport
•
•
•
•
•

An official birth certificate
Proof of a minimum of 21 days of continuous residence in Germany (this
can be a Meldebescheinigung issued by the local Anmeldeamt)
Proof of being single (Ledigkeitsbescheinigung)
Birth certificates of children (if any) the couple may have had together
The required application and questionnaire from the Standesamt

One or both partners may have to provide the following depending on their particular circumstances and the requirements of the local magistrate's office:
•
•
•

Certificate of No Impediment (CNI) (Befreiung vom Ehefähigkeitszeugnis)
Marriage certificates from previous marriages
A financial statement

Persons who were previously married must present either a death certificate for the
former spouse or proof that the marriage was permanently dissolved by divorce.
The former is usually no problem; the latter a rock on which many marriage plans
have been wrecked. A simple divorce decree from an American or British court is
usually not enough. Proof probably will be required that this decree can no longer
be contested. It is usually necessary to get a statement to this effect from the court
that granted the divorce.
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Certified translations of non-German language documentation may also be required and many documents' issue dates shouldn't be older than six months.
If either one of the partners is a foreigner documents may be sent to a higher regional court in order to verify the legal status of that person (Münder/ Ernst
2009).
Though it is no bar to a marriage, those planning to return to their homeland one
day may wish to consider the legal status of their partner. There may be some bar,
such as nationality, criminal record or medical condition, that would keep the partner from accompanying you. Your embassy or consulate can advise you on all emigration formalities. It is also a good idea to check if a marriage in Germany will be
recognized in your home country.
Legal Differences Between a Marriage and a Civil Partnership

While the process is the same when getting married or entering into a civil partnership, there are still some legal differences between the two unions.
A legal union between same-sex partners confers many of the legal protections
(and obligations) that a marriage confers in matters regarding tenancy and inheritance rights; basis for obtaining a residence permit if one of the partners is a foreigner; the taking of a partner's name; the obligation to support a partner financially and a settlement in case the partners separate. In recent years other rights have
been extended to same-sex couples: survivor's pension, protection against testifying against a partner in court and the ability to adopt the biological children of a
partner (Sesta 2016).
There are currently some differences in how the tax code is applied to same-sex
couples and how inheritances are taxed. But, these issues are in the courts and may
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be resolved soon. It should be noted that same-sex marriages that are officially
recognized in other countries, they are also recognized as legal civil partnerships in
Germany.
Legal Consequences

If you are a foreign national getting married to a German citizen, it can impact
your residence status. If you aren’t living in the country yet, you may need to apply
for a special visa. Non EU-nationals cannot enter the country on a visitor visa if
they are planning to get married in Germany. The required German visa is usually
valid for three to six months (Baumann 2017).
Once you are married to a German national, you are normally entitled to a residence permit. Marrying a German national does not automatically result in German citizenship, though. Depending on your citizenship, you can apply for naturalization later on.
Financial Consequences based on the German Civil Code (Bürgerliches Gesetzbuch)

• Spousal Support during the marriage (“Familienunterhalt”)
According to the German Civil Code (Bürgerliches Gesetzbuch) spouses
in Germany are legally obliged to support each other while the marriage
persists.
Housekeeping allowance (“Haushaltsgeld”)
Part of the family maintenance is the housekeeping allowance. Each
spouse has to support the other (and the children) to meet basic needs
(accommodation, food, clothes, medical support, health and pension insurance) regardless of how long they are married. If one of the spouses is
unemployed, he is obliged to do the housekeeping.

2. Divorce and separation regulation
Example for the calculation of the duration of the marriage: the marriage period refers to
the period between the marriage and the divorce application. It is not important how long
persons before or since have lived together in an unmarried relationship (Baumann 2017).

In Germany a married couple can generally only file for divorce if the couple were
separated for at least one year before (“Year of separation”, “Trennungsjahr”) the
couple files for divorce (Baumann 2017).
During this “cooling off period” spouses are legally obliged to pay each other
spousal support, again in relation to their own means and their own ability to work
and to earn money.
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If one spouse doesn´t want the divorce, he is not able to stop it from happening.
After three years of separation the marriage is generally considered to be „irretrievably broken.“
The spouses are not automatically obligated to pay spousal support in the year of
separation. Thus, the receiving spouse has to claim the spousal support from the
other spouse.
Generally the spouse with the lower income is entitled to receive spousal support
during the year of separation.
After the divorce spouses may be obliged to pay post-marital spousal support to
the other spouse.
Since this obligation is different from the obligation to pay spousal support during
the year of separation, a new claim has to be made by the spouse in need.
However, after the divorce generally the principle of personal responsibility applies. In the last years the courts in Germany became very strict to apply the principle of personal responsibility. Thus, each spouse is generally responsible for his
own maintenance and cannot rely on the spousal payments for very long.
However, in many situations there is still a chance to get post-marital spousal support..
Compensation for the increase in communal property (“Zugewinnausgleich”)

If no notarised marriage contract has been set up by the spouses, each party is entitled after the divorce to be compensated for half of the capital value of the assets
acquired by the spouses during the marriage.
This procedure is called “Zugewinnausgleichsverfahren” The “Zugewinn” (gain) is
the positive difference (gain) between the value of the property of each spouse before the marriage and its value and at the end of the marriage.

3. Social Security
Participating in the German social security system is largely compulsory. Contributions are based on your income and are automatically deducted from your gross
salary if you are an employee. Most self-employed people also have to contribute
financially to various insurance funds. Of course, nearly everybody is entitled to
social benefits as well. For less serious illnesses, for example colds or headaches,
you can buy medication directly from the pharmacy. The people working there can
also advise you.
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Visiting a doctor

If you are seriously ill and would like to go to a doctor, you must first go to the
Sozialamt (social services department), where you will get a special Krankenschein
(health insurance certificate). You can then go to a doctor with this certificate. The
Sozialamt (social services department) pays for the doctor’s appointment and medication. In order to obtain stronger medication, the doctor will give you a Rezept
(prescription) which you then take to the pharmacy.
For example, expatriate families in Germany may apply for a child allowance (Kindergeld) from the government. If they accumulate retirement benefits by working
in Germany for a longer period, they can receive those when retiring abroad. Generally speaking, whoever contributes to the German benefit system receives financial benefits, at least after a certain waiting period.
Various Types of Social Security

The German social security system is organized in a somewhat haphazard fashion.
The welfare system was obviously not designed from scratch, but has grown over a
period of more than 125 years. Generally, there are three categories of benefit
funds: funds paid solely by the employer, welfare funds where employer and employee share the costs, and tax-based benefits.
Employer-Financed Benefits

The most important fund in this category is work-related accident insurance (Unfallversicherung). The coverage extends to work-related illnesses and to accidents
which happen on your way to or from work. All resulting disabilities, however, are
covered by a separate fund (Münder/ Ernst 2009).
Benefits Shared by Employers and Employees

The most expensive parts of the German system, healthcare and pension insurance
(Rentenversicherung) with their considerable financial burden, are shared between
employer and employee. All employees contribute 9.45% of their gross income to
the retirement and pension fund. Health insurance follows with 7.3% and nursing
care with 1.025%. Your employer contributes roughly the same amount.
Unless you are self-employed, these social security contributions are automatically
deducted from your salary or wages every month. The amount that was deducted
from your gross salary will be recorded on your pay slip. Depending on how long
you contribute to the fund, you should receive up to 67% of your average net in-
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come as a pension when you retire. The legal retirement age in Germany is now 67
years.
Since the topic of health insurance (including nursing care for the elderly) is complex, we’d like to refer you to the article on health insurance in Germany.
Unemployment Insurance in Germany
Social security in Germany also provides for unemployment insurance (Arbeitslosenversicherung), to which both the employer and the employee contribute
1.5% of the employee’s gross income. Unemployment compensation is a combination of subsistence allowance and contribution-based claims. You will receive
about 60% of your previous net income for a period of six to 24 months of unemployment.
After this period of up to two years, everybody receives welfare aid (ALG II or
Hartz IV, as it is more widely known), a standardized subsistence allowance. A
condition for receiving this allowance is your willingness to accept all job offers,
even low paid ones or menial tasks. Since its introduction in 2005, Hartz IV has
drawn a lot of criticism and sparked plenty of debates.
Social Security Benefits for Families
The most important tax-financed benefits within the German social security system are the child allowance (Kindergeld), maternity benefits (Mutterschaftsgeld),
and student loans for universities in Germany (Bafög).
The child allowance is of interest to expat families. After living in Germany for 12
months, every resident can apply for it at the local employment agency (Arbeitsamt). Parents receive between EUR 184 and EUR 215 per month for each child.
Even children between 18 and 25 years of age can still receive this kind of allowance if they attend school or university. In order to apply for the child allowance,
you need your residence permit, your local registration certificate, an application
form, and your children’s birth certificates.
Germany has many laws to protect pregnant women and new mothers. Expecting
mothers have the right to temporarily stay home from work for six weeks before
childbirth. They are forbidden to work for eight weeks after childbirth. (If you are
having twins or if your baby was born prematurely, you may stay at home for three
months after giving birth.) An expecting mother only has to inform her employer,
and she’ll be put on paid maternity leave.
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3.
Tax Obligations
Germany charges a tax on the income earned by physical persons. The income tax
is an annual tax applied to the income earned in a calendar year (assessment period) from:
•
•
•
•
•
•
•

Agriculture and forestry
Business operations
Self-employment*
Dependent employment
Capital assets
Rentals and leases, and
The other income stated in § 22 of the German Income Tax Act (EStG)
(e.g. income from a pension drawn from the legal pension insurance fund or income from private sales)
*) Self-employment / Dependent employment as per § 2 Paragraph 1 of the German Income Tax Act (EStG)

German income tax law distinguishes between two types of tax liability: full income tax liability and partial income tax exemption.
At the end of a calendar year, you have the option of applying to the tax office for
income tax adjustment at your place of residence, so you may have part of the tax
you have paid refunded. The filing of a tax return is obligatory.
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Consult a tax adviser for more information. You will have to pay for this, but a tax
adviser can help you to set up a tax return.
Full liability to pay income tax in Germany

If your primary place of residence is in Germany, you are fully liable to pay income
tax here. This means that all your income, regardless of whether you earned this
within Germany and/or abroad, must be taxed in Germany (principle of global
income).
When you move to Germany for professional reasons, you might be surprised after you get a look at your first payslip: your gross monthly income and the net salary you actually receive often differ considerably. For example, in 2012, a childless,
single, 37-year-old expat employee living in western Germany would earn a gross
salary of €5,000 a month; but they would only get back around €2,875 after PAYE
taxes. However, this difference isn’t due to taxation alone: some contributions for
social security schemes are directly deducted from most employees’ wages in Germany. The country still has a fairly extensive welfare state, though recent reforms
to cut both costs and benefits sparked various heated debates in the media. The
German social security system as well as local taxation sometimes involve quite a
bit of red tape. If you’re lucky, the financial advantages will outweigh the hassle,
though.
In addition to Lohnsteuer, you have to pay the so-called solidarity surcharge (5.5%
of your income tax) as well as church tax (Kirchensteuer). However, the latter kind
of tax in Germany only applies if you are a registered member of the Catholic or
Lutheran-Protestant religion in Germany.
Tax-relevant information on employees, such as their number of children or their
religious affiliation, is registered in their electronic tax card (elektronische Lohnsteuerkarte). You just need to provide your employer with your tax identification
number and date of birth, and then they can access all your relevant tax information from the German central revenue service (Bundeszentralamt für Steuern)
and add you to the company payroll.

Quiz
•
•
•
•

What means a valid marriage in Germany?
What are the differences between a marriage and a Civil Partnershio?
Please mention some regulations of dovorce and separation
Which are the types of social security in Germany?
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Chapter 6
Data Protection Laws
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Story
Herta and Ralf like to shop on-line. But as in other cases they suffered a
cybercriminale attack and lost money and some personal data. So in the future they
have to be more informed and more carefully. In social networks, they are
sometimes not sure what data can be retrieved and what information can be
published on the Internet. When they were still working, they were able to attend
data protection training courses at their company. Companies in particular are
committed to data protection.
What is the principal data protection legislation?
In Germany, data protection is governed by numerous laws and regulations which
can be classified into the following categories:
• Federal legislation:
o The Federal Data Protection Act (BDSG)
o Federal data protection regulations governing specific areas
• State legislation:
o The data protection acts of the states
o State data protection regulations governing specific areas
In determining which law or regulation to apply one needs to start by looking at
whether the data are processed by public or private entities.
Data protection legislation governing the private sector
The general data protection requirements that have to be met by business enterprises in Germany are laid down in the Federal Data Protection Act. The English
versions of the Act can be found on the Federal Data Protection Commissioner's
homepage.
The Federal Data Protection Act provides that companies are allowed to process
personal data only if
- processing of the data is permitted under a specific legal provision, or if
- the person whose data are to be processed has given his or her consent.
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In addition, there are data protection regulations that apply to specific areas and
that are contained in special laws. Those special laws take precedence over general
legislation. Examples include the German Banking Act and the Money Laundering
(Prevention) Act, the Telecommunications Act and the Regulation on the Supervision of the Telecommunications Sector.

Data protection legislation governing the public sector
The data protection laws and regulations at state level lay down the legal requirements that must be satisfied for public authorities and other public bodies in a
German state to be allowed to process personal data. Like the Federal Act, the
North Rhine-Westphalia Data Protection Act provides that a citizen's personal data may be processed only if
- processing of the data is permitted under a specific legal provision, or if
- the citizen whose data are to be processed has given his or her consent.
Apart from the general data protection laws there are special laws at both state and
federal level that contain data protection provisions governing specific areas. For
instance, the North Rhine-Westphalia Police Act includes special provisions concerning data processing by police services. Public authorities have to observe, with
precedence, the data protection provisions laid down in the special laws that apply
to them.
Data processing by federal authorities and other federal public bodies is governed
by the Federal Data Protection Act. However, at the federal level, too, processing
of personal data is increasingly regulated by special legislation. For example, the
local Labour Offices which report to the Federal Employment Agency are subject
to special regulations such as the 10th Volume of the Code of Social Law.
Overview of the BDSG
• First section (§ § 1-11): General and common rules
• Second section (§ § 12-26): Data processing by public bodies
• Third section (§ § 27-38a): Data processing by non-public bodies and public
competitor companies
• Fourth section (§ § 39-42): Special provisions
• Fifth section (§ § 43-44): Criminal and civil penalty provisions
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• Sixth section (§ § 45-46): Transitional provisions
Data Protection Act (2017)
On 27 April 2017 the German Parliament passed an entirely new Federal Data
Protection Act (Bundesdatenschutzgesetz – BDSG). The new BDSG replaces the
old BDSG, which has been in force for the last 40 years. The new BDSG shall
adapt the German law to the provisions of the EU General Data Protection Regulation (GDPR). The new BDSG will now form the basis for the adaption of German acts to the GDPR. Further acts concerning special processing situations like
social security data protection are likely to follow
2. Important definitions which referes to the data protection legislation
Personal data: Personal data means any information concerning the personal or
material circumenstances of an indentified person
That means…
Everyone has the right to the protection of personal data concerning him or her.
Such data must be processed fairly for specified purposes and on the basis of the
consent of the person concerned or some other legitimate basis laid down by law.
Everyone has the right of access to data which has been collected concerning him
or her, and the right to have it rectified. Compliance with these rules shall be subject to control by an independent authority.
-> Article 8 Charter of Fundamental Rights of the European Union
Types of personal data
Personal data means all data that provide information about personal relationships
or facts about an identified or identifiable natural person. They include:
• Personal relationships: name, address, occupation, e-mail, IP address, or
personal number
• Factual circumstances: income, taxes, ownership
• Special kind of personal data: racial or ethnic origin, political opinions,
religious or philosophical beliefs, trade union membership, health, or sex
life. These data are subject to special protection.
Protected personal data does not include anonymized data, where the person's
identity is not discernible. Pseudonymized data (where the person's name is replaced with a pseudonym) is protected by the BDSG, because the data relates to a
person whose identity is discernible. The BDSG does not protect the data of legal
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persons, such as corporations, although some courts have extended protection to
legal persons.
Data Processing: The legal term ‘data processing’ stands, in particular, for the collection, storage, modification and transfer of personal data. All modalities of data
usage are restricted in the same way. Personal data may only be processed,
• if the data subject has unambiguously given his or her prior consent or
• if data processing is permissible under the statutory exemptions applying to
data processing.
The above requirements of data processing do not in the same manner apply to
sensitive data. In principle, such data may not be processed. Derogation is only
permissible under very specific circumstances, e.g. with the data subject’s explicit
consent (referring to the processing of sensitive data) or if the processing of such
data is mandated by German employment law.
What are the key principles that apply to the processing of personal data?
• Transparency
• Lawful basics for processing
• Porpose limitation
• Data minisation
• Proportionality
• Retention
3. Basic Principles
The basic principles of German (and EU) data protection and security
allow a comprehensive appraisal of what needs to be regarded, when using
personal data.
• Personal data must be processed fairly and lawfully.
• Personal data must be collected for explicit and legitimate purposes and
must be used accordingly.
• Personal data must be relevant and not excessive in relation to the legitimate
purpose.
• Personal data must be accurate and if necessary kept up to date.
• The concerned individual (data subject) must be able to rectify, erase or
block incorrect data.
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• Personal data must not be kept longer than necessary.
• Personal data must be protected by appropriate technical and organizational
measures against unauthorized or unlawful processing, accidental loss and
destruction.
4. Data Transfer within a Group of Companies
Companies within a group of companies are not generally privileged. Each company is regarded a separate entity.
The forwarding of data from one company to another within a group of companies qualifies as transfer of data to the effect that the general restrictions on data
processing apply. The exemption based on the processing entity’s legitimate interest is often referred to for justification.
In these cases, however, the legitimate interest needs to be demonstrated for every
individual transfer. If, for instance, the transfer of data in an anonymized form
had served in the purpose equally, the transfer of personal data may no longer be
covered by the legitimate interest.
Also, when relying on the exemption based on legitimate interest, such interest has
to prevail the data subject’s privacy interest.
Where can I find further information?
http://www.bamf.de/EN/Willkommen/Aufenthalt/eAufenthaltstitel/Datenschut
z/datenschutz-node.html

Sources
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1.
Module 1
Introduction to Law

Introduction to Law
What is Law?
The law is a set of rules which have a deep impact over our lives. How people live and
behave from birth to death is affected by the influence of laws. In most societies, laws
regulate the way we work, the way we relax and even the personal relationships we
form. Employment law concerns work relationships and environments. It provides
minimum standards for wages and occupational safety. Criminal law prohibits particular

anti-social behaviours such as the consumption of alcohol and offences against persons
and property. Family law provides the law on property alteration and domestic matters.
All laws are rules, but not all rules are law1. A law is a rule that is enforceable through
the courts. A law is a rule that has been set by a law-making authority such as a
parliament and which is for the most part binding of every person within a jurisdiction.
A rule in a game or a sport is unlikely to be a law. Similarly, social norms such as
avoiding talking with one’s mouth full, or speaking unfavourably of the death, are
unlikely to be laws as they are not enforceable in the courts. Non-legally binding rules
are merely reflections of what a given society sees as appropriate behaviour2.

http://www.accidentlawkc.com/

1

Richard Chisholm, Garth Nettheim and Helen Chisholm, Understanding Law(LexisNexis Butterworths 2012).

2

Roscoe Pound, An Introduction To The Philosophy Of Law (Yale University Press 2016).

What is legislation?
Legislation is also called statute, or statutory law. It is a law which is approved by a
governing body, often a parliament. The body with authority to make legislation is
referred to as the legislature. To become law, members of the legislature will often
prepare a bill, which will usually by subject to further consideration by the legislature.
There are various reasons of having legislation. Some regulations are passed to regulate,
typically prohibit, certain acts. In other cases, they are developed to authorize certain
governing bodies to perform their role with more authority. There are still other reasons
such as to offer certain grants. In many cases the legislation is developed on the basis
of or in contrast to some non-legislative act which was in use by some governing body3.
Legislative bodies such as Congress or parliament debate on the same before they are
approved. Approval of a bill is usually dependent on the priorities of the governing
bodies. Persons who can approve such bills are called the legislators. The judiciary,
refers to the courts, who must interpret legislation while the executive refers to the
administrative branch of government who act on legislation to further government
projects4.

3

Kath Hall, Legislation (Butterworths 2002).
Chisholm R, Nettheim G and Chisholm H, Understanding Law (LexisNexis Butterworths 2012)
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Codifications of Law
Codes are systematic arrangement of laws which are consistent. Codification of law is
the process where a large body of piece meal law is converted into an organised code.
It means that old sources of law such as norms, values, decisions of old court cases or
partial statutes are converted into an organized body of information. According to
Salmond, codification is as a reduction of whole body of law into practicable and an
enacted form. Codification results in increased certainty. It also makes it easier for
laypersons, that is persons without legal training, to understand laws. There are certain
problems with codification however, its rigidness can lead to loopholes. A person
committing a wrong doing may be able to avoid penalty by relying on technical
defenses. Overreliance on codes can stifle further evolution of the law. Also, it is
almost impossible for any code to account for the wide factual patterns that occur in
human life.
Types of Codes:
Codes are laws which are developed through processes of the legislature5:
1 Consolidating Code:
In some cases, the codes amalgamate pre-existing rules. A code may customary and
statutory laws such as in the case of a pre-emption act of Islamic law.

5

Schulze R and Zoll F, The Law Of Obligations In Europe (2015)

2 Combined Code
It is possible that the code of law created is creative in nature and consolidating.
Along with being a new law, it consolidates old laws too. These codes are called as
combined codes.
Functions of Law
Establishing Standards
Laws are developed to set standards in the society. Laws are often created to control
activities society deems criminal. A criminal act is one that is so severe that the people
expect the state to act on behalf of the people. An eye for an eye is one of the earliest
recorded laws from the Hammurabi Code of 1750BC.
Maintaining Order
Maintaining order in the society is also a major function of law. Laws are often
promulgated to deter anti-social behaviour. It ensures that civil society will remain in
order. Laws are created keeping societal norms and expectations in view. This results
in maintaining order when the same laws are applied.
Resolving Disputes
Laws help to resolve disputes. In human affairs, it is almost impossible to avoid
disputes completely. It is important that when disputes occur whether they be
commercially based or relate to injury, that people can rely on a set of guidelines for

the management of any conflict... Under the court system, there is a federal court
system and a court system existing in each state6. There are other means of resolving
disputes which include alternative dispute resolution methods or ADRs.
Protecting Liberties and Rights
Laws often provide a minimum standard of personal freedoms. There are various
liberties and rights which are offered by and protected by constitution of United
States and that of the constituent states. One major role of law is to ensure that rights
and liberties are protected. It stops the government from creating any law which
violates freedom of speech right of the citizens. If anyone thinks the right is violated
by the government or by anyone else, he or she can go to court to get justice. For
example, if John was a black man, human rights law would protect him from
discrimination in the workplace. In summary, laws serve many purposes. Although we
have discussed only four functions, there are many more7.
Summary
As can be seen from this chapter, Laws are a fundamental set of rules that govern the
way we live and how we live. Without having a legal system in place, the world would
be in a disaster. Laws have been integrated into humans since the beginning of time,
and they simply have organised the way we live. Legislation and implemented laws

6

Williams G and Smith A, Learning The Law
Pound R, An Introduction To The Philosophy Of Law (Yale University Press 2016)

7

and regulations are not there as strict rules only, but they also protect our rights as
citizen or even humans. The essentiality of having laws in place is not one that can be
defined in words. Look around you and you can see how laws have shaped the way
we live.

Sources:
1. Chisholm, R., Nettheim, G., & Chisholm, H. (2012). Understanding law.
Chatswood, N.S.W.: LexisNexis Butterworths.
2. Hall K, Legislation (Butterworths 2002)
3. Havelock, R. (2013). Law studies and active learning: friends not foes?. The Law
Teacher, 47(3), 382-403. http://dx.doi.org/10.1080/03069400.2013.851338
4. Maine, H. (2012). Ancient law. Cambridge [England]: Cambridge University
Press.
5. Pound, R. (2016). An introduction to the philosophy of law. [s.l.]: Yale University
Press.
6. Schulze R and Zoll F, The Law Of Obligations In Europe (2015)
7. Walston-Dunham, B. (2012). Introduction to law. Clifton Park, NY: Delmar
Cengage Learning.
8. Williams, G., & Smith, A. Learning the law.

2.
Introduction to EU Law

Introduction
This chapter will aim to provide you with:
•

an understanding of the European Union (EU) law making process

•

a basic understanding of the European Convention on Human Rights (ECHR)

•

acquire a basic knowledge about the EU institutions

•

acquire sufficient knowledge of the core areas of EU substantive law;

•

to raise awareness of relevant issues in EU law;

What is the EU?
The European Union (‘EU’) is a partnership between 28 nations of Europe. It has its
origins in a commitment between France and Germany to create stable economic and
political relationships on the continent. The EU created the Euro (‘€’) a single
currency as well as a single market of over half a billion persons. Citizens of the EU

are permitted to freely move from member state to member state and may work and
reside in the member state of their choice. The free movement of persons, goods,
services and capital are the EU’s founding principles8.

Origins of the EU
The EU was formally created as a result of the Maastricht Treaty, officially the Treaty
on European Union (‘TEU’), on 1 November 1993. Prior to the forming Treaty were
a number of earlier treaties, such as the Treaty of Rome which led to the inauguration
of the European Economic Community, a predecessor to the current union9.
While the EU has had its critics, who see the union as a compromise of sovereignty;
overwhelming the transnational body is recognised as a powerful means to support
the economic growth of smaller nations and provide stronger bargaining power for
the members collectively on a global scale. By and large, member states have
supported pragmatic action to maintain and expand the EU10.
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Hallerberg, M. (2002). Introduction. European Union Politics, 3(2), 139-150.
http://dx.doi.org/10.1177/1465116502003002001
9
Chalmers, D., Davies, G., & Monti, G. (2012). European Union law (2nd ed., p. 267 -). Cambridge, UK: Cambridge
University Press.
10
Hallerberg, M. (2002). Introduction. European Union Politics, 3(2), 139-150.
http://dx.doi.org/10.1177/1465116502003002001

Expansion since 1993
In 1993, the European Council, a predecessor to the EU, which was then comprised
of twelve nations including Denmark, Germany, Belgium, France, Luxembourg, Italy,
Greece, Portugal, the Republic of Ireland, the Netherlands, Spain, and the UK,
consummated the criteria for joining the EU.
Now known as the Copenhagen Criteria, the three requirements, each with its own
criteria, are as follows:
1) Political
The country in question must have a functioning democratic government. Such
means that all citizens participate on an equal basis to make political decisions
on every governing level. A democracy also entails a secret ballot for free
elections, freedom of press, freedom to establish political parties, and other
rights.
According to the requirements, the government may only exercise power with
accordance to documented laws and procedures.
The country must also have strict human rights guidelines which cannot be
taken away from any citizen. The right to life, the right of lawful prosecution
(in accordance with laws existing at the time), freedom from torture and
slavery, and protection of minorities are all included in the section.

2) Economic
The country in question must have a functioning market economy that has the
capacity to be competitive within the union. Countries must also pass the Euro
convergence criteria.
3) Legislative
The country in question must enact legislation that brings the laws of their
country into agreement with the law of the EU.
These are in addition to rules which have a geographical basis.
Since 1993, the EU has become three times its original size. In 1995, Austria, Sweden
and Finland were added. In 2004, ten members, largely from the Soviet bloc, such as
Estonia, Hungary, Latvia, Lithuania, Malta, Slovakia, and Slovenia, and also Poland, and
the Czech Republic were added. Cyprus was also amongst the ten nations added to the
EU in 2004. Bulgaria, Romania and Croatia have also since become members11.

Principle of Conferral:
Conferral is a principle of the EU which holds that the body can only act with authority
that has been expressly provided for it through treaties. It is a principle that operates in
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Chalmers, D., Davies, G., & Monti, G. (2012). European Union law (2nd ed., p. 267 -). Cambridge, UK: Cambridge
University Press.

a similar manner to federations such as the United States, Canada and Australia,
whereby individual states confer authority to a central federal government According
to the law of conferral, the EU is a body of member states meaning that the EU’s legal
capacity and laws are decided upon by those member states. The EU does not have full
jurisdiction by right, so it only has power over things which are explicitly outlined in its
policy. Anything that has not been mentioned in EU law is strictly the matter of singular
member states. It is explained in Articles 4 [1] as well as 5[2] of the TEU.
The articles clarify that the EU acts only within limits of the power which the
members have bestowed upon it. 4 [1] states that those competences which are not
conferred upon the EU by way of the Treaties remain with the Member [Countries].’
It goes on to say that each member state is equal, and the EU must respect their own
national identities which are inherent in their history and fundamental structures such
as government and constitutions, as well as the geographical territory of the member
state12.
Principle of Subsidiarity:
Subsidiarity is a principle of the EU which holds that the union should only act when
its objective cannot be sufficiently achieved by individual member states acting alone.
The principle of subsidiarity, much as the principle of conferral, safeguards member

12

Tridimas, T. (2007). The general principles of EC law (2nd ed.). Oxford: Oxford University Press.

states’ rights, and governs the scope of the EU’s lawful authority13. The principle
ensures that Member States are allowed to make their own actions and decisions, but
also authorizes the EU to intervene when a member state cannot sufficiently achieve
an objective on their own, ‘by reason of the scale and effects of the proposed action.’
This principle is important because it keeps the power close to the people, and
ensures that the EU does not override state power. Relevant sections of treaties
concerning the principles of subsidiarity are Article 5(3) of the TEU and Protocol (No
2).
Principle of Proportionality
Proportionality is another principle that regulates powers within the EU. The main
focus is ensuring that the institutions of the EU refrain from acting ultra-virus. In
other words, the notion of the principle of proportionality is that EU institutions are
limited to specific bounds. The principle, set out in Article V of the TEU, also
regulates EU powers. Again, the action of the European Union is limited to the
means necessary to achieve treaty objectives—this means that the EU’s action must
be in accordance with its aim. Again, the relevant criteria are provided in Protocol
(No 2).
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EU Law and Sources of Law:
The EU has its own laws and principles which are laid out in its founding treaties. The
body can adopt legislation—which member countries must agree and comply with.
These laws are divided into two categories: primary, secondary, and supplementary14.
Primary legislation
The primary legislation is established by the treaties which are the basis for EU action
and decision. The treaties set out the distribution of power and jurisdiction between
the union and the member states. Primary law is based on the amendments to EU
Treaties, annexed protocols to all treaties, and treaties on member states of the EU
who have recently joined.
Secondary legislation
Secondary legislation is constituted from the treaties principles and comprises of
directives and regulations. Secondary sources also include unilateral secondary law,
conventions, and agreements with other nations. Unilateral acts are those listed in
Article 288 of the TFEU and those not listed, but which are respected
communications and recommendations. Conventions and agreements may be
exemplified by international agreements, agreements between EU institutions and the
agreements between the states.
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Supplementary law
Supplementary law is not provided for in the treaties, but includes justice case-law, the
general principles of law and international law. Supplementary Law allows judges to
fill in gaps left by primary and secondary laws. The court is also very inspired by
international law when developing new EU laws.
Treaties
A treaty is a contract between nations. Treaties are recognised as an important part of
international law. Treaties are also referred to as exchanges of letters, protocols,
international agreements, conventions, or pacts. As mentioned before, treaties are an
integral part of the EU. They provide the authority for any action taken by the EU, as
they have been approved by all EU member countries. A treaty, at its core, is an
agreement between EU Member States. Treaties set out objectives, rules for
institutions within the EU, and determine relationships between EU member
countries. They may also be amended to continue being equal and modern—this
helps the EU to become more efficient and ready to welcome more members into the
fold.
The most prominent EU treaties include:
1. The Merger (or Brussels) Treaty
2. The Single European Act
3. The Treaties of Rome: ECC and EURATOM

4. The Treaty establishing the European Coal and Steel Community
5. The Treaty of Amsterdam
6. The Treaty of Lisbon
7. The Treaty of Nice
8. The Treaty on the European Union (or the Maastricht Treaty)

https://europa.eu/european-union/about-eu/symbols/flag_en
Regulations:
A regulation is a law or rule, established by an authority, in order to regulate conduct
and is binding. Regulations are applied across the entirety of the EU. A number of
regulations are used in the EU to control and maintain trade arrangements and
standards.
Directives:
A directive is a goal, decided by the EU, which all member countries must achieve.
The way in which they go about achieving the goal, however, is up to each individual
state. An example of a directive in the EU is the directive for consumer protection.

The central body determines the contents and criteria of the directive and the member
states can determine how to achieve the directive. The directive may relate to hidden
charges of goods. Member countries then need to act with internal legislation and
enforcement to remove hidden charges.

EU Fundamental Laws and Freedoms
One of the remarkable EU features is the way that it has acted to improve personal
freedoms and human rights.
The Charter of Fundamental Rights of the European Union (‘the Charter’) is a
document of the EU which is frequently updated in light of changing social situations.
The Charter contains sections titled “Dignity”, “Solidarity”, “Freedoms”, “Equality”,
“Citizen’s Rights” and “Justice”, and “General Provisions”.
Some of the noted laws provided by the Charter are the prohibition of slavery, human
cloning and the death penalty. The Charter also supports personal freedoms such as
privacy and freedom of thought on matters of religion, language, assembly, and
asylum.
The Charter clarifies the various rights and freedoms provided for in by precedent of
the Court of Justice of the EU (‘CJEU’), namely the CJEU’s case law; the European
Convention on Human Rights (‘ECHR’) and associated rights; as well as other rights

that are provided through international instruments and constitutional commonalities
between the EU member states.
The Charter is a highly modern document. It has provisions for what are known as
'third generation' fundamental rights, which include guarantees on bioethics; data
protection; and transparent administration. Furthermore, it operates within the
bounds of the principles of solidarity and proportionality. The implication is that its
provisions such as the prohibition of discrimination are relevant to EU institutions.
Member states still retain freedom to develop their own specific internal regulatory
regimes15.
Summary
It is paramount for anyone willing to understand the laws of Cyprus and its Legal
System to have a brief understanding of European Law. The European Union is large
and respected union of countries and states in which they have their own European
Laws that all member states adhere to. The structure of EU law is rather
comprehensive but to summarise it, the European Union laws are binding on all
member states which means that domestic laws cannot contradict with them. Being
part of the European Union also gives citizens’ rights and access to justice which
allows them to take their own countries to the European Court of Justice.
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